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ABSTIiACT 



This report reviews; in the context of their budget 
and staff resources, selected activities of six Federar agencies with 
significant responsibility for enforcing civil rights laws; They are: 
(1) the Department of Education's Office for Civil Rights ;l '(2) The ' 
Department of Health and Human Services' Office >for Civil Rightfe; (3) 
the Department of Housing and Urban Development's Office of Fair 

->Housing a6d Equal" Opportunity; (4) the Department of Labot ) s ^Office 
of Federal Contract Complianpe -Progreutis; (5-) the Equal Employment 
Opportunity Commission; and^ (6) the Etepartment of Justice's Civil 
Riglfi%s Division. For each agency^ the report evaluates major program 
components according to the aglency' s- own object ive& and* o^^^^ 
available measures of enforcement needs. The report identifies issues 
that should be tracked in the cdhtinuing budget process; discusses 
chaffing policies, demands, and procedures that may affect the way 

, jresources are used; and consider^ adfency. efforts to ecqjnoinize and 
improve management of civil rights' enforcement. The report. also 
discusses mStjor policies pixi^sued I by the Justice Department's Civil 
Rights Division "because they ihdicate the directipn of the 

. Administration' s .civil rigljfts ejnforcement commitments and influence 
otherr agencies' enforcement efforts." A statement Vritical of the 
report by the Civil Rights/ Conmiissioh' s chairman, and:^— statement^ 
supporting.it by other Cotmnission members are also included./ 
Appendices, which comprise about one-third of. the docuitient, contain 
correspondence between the Commission and the Office of ManagWent 
and^Budget, and between the Coimnission and the agencies reported on. 
(CMG) ^ - . • - ^ 
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• ' INTRODUCTION ' . ^ . 'To 

This^ report' reviews, in th*» context of their budge£ and st^ff 
resources, selected activir ) Federal agencies with 

significant responsibilit'7 Jcl arcing' civil rights laws, '^t is 

■ ' . ' ■ ■ ^ \ ^ :. , . t 

parp of a continu'ing effort pf .S. Connnission on Ci^vil Rights ^ 

to increase understanding ol the . ire of F,irfderal civil rights 

enforcement and the nec^'&sity of providing more adequate resources 

for it. i/ . . . • 

■.'^ Federal agencies enforce Civ 1 rights , guarantees in the 

V 1 ^ 

Constitutiogi, laws enacted by Congress', aird E:?jecutive ordeij's. The . 
genesis of these- guarantees is the promise of eq[uaiity for al.1 
persons igrowing out of the Civil War. 2/ Vlurrent civil rights, 
pp^^tions were -^d^ted ibecaus*e ^peop'le were denied basi^rights on 



1/ The Conimission' s concern dbout enforcement ' resources ^ 

Tongstandting. See, for example, U^S., Cbmmxssion on Qivil/Rightisr 

Federal Civil kighty Enforcement Effort (1971), p. 34^ (hereafter 

cited as 197L EnfS'fbement Report ); Thet Federal Civil. Rights ^ - 

Enforcement Ef fortr"1974 , vol. II, To Provide for F*airo tfousipg 

(19f4), p. 355 (he'reafter cited as 1974 Fair Housing Report ).; vol. 

Ill, . To Ensure Equal^Educational Opportunity, ( 1&75 ) , p. 386; 

vol. IV, To Provide Fiscal Assistance (1975)', pp. 20-22 (hereafter 

cited as To. Provide ^Fiscal Assistance ); vol. V> To Eliiginate ; 

Employment Diiscrimination (1975), pp. 631, 639, 643 .and vol. VI, To 

Extend Federal. "FinancialT^Assistapce (1975), pp. ^2^, 291, 488, 538, 

668, 759, 775, 785 (hereafter <rited as To Extend Federal FlnancTial 

Ai»sistancer ). For more riP.cent and detailed analysers see U»iS., °. . 

CommxSsipn on Civil- Rights: " Civil Rights; A National, Not a - 

Special Jhterest (1981)', pp. 36r47 (hereafter cited aa' FY 82 Budget 

Statement ) and T-he. Federal Civil Rights Enforcement, Budget; Fiscal 

Year 1983.(1982). (hereafter' cited as FY 83 Budget Report) . 
■ * • — ; — ' 1 — ^TT"^ * 

, • ' • • * » •. - ■ 

2/ *Por a history of developments leading up tp'the adoption of the 
T3th, 14th and 15th amendments to the Constitution after the Civil 
^ar and subsequent legislation to. i-einforce and. extend their 
rotections, see FY '82 Budget Statement .'. 



J '2 ■ t' 



accdunt of their race, color, national origin, sex, 'religion, 

handicap,' or age. These laws .cbmmit the Federal Governn^'nt to" 
I * • « ■ • 

! . t. ■ ^. . ... 1 
combating discrimination in employment, e'iiucation; housing, healtjjh 

« , >;.. . ^ ' . / , • / : , .J. ; 

car^, use of public ^bui^dings and tr«aasportaci6n, access to credit 
anS services, participation iri the democratic process, and other'^.. 
areas of everyday life. V A majpr responsibility/of mOa^t agencies 

_dj.8CU8Sjed.^li tbis'^report is to ensure that none of their funds 

/ support unlawful-discrimination-. , . ' 



The Commission believes Federal civil ''rights, enforcement is 

■« ' " VV - 'V^i- , ; 



distinct *frbm 'sdttiaA programs wHose b^inefits may be increased or ^ 
decreas'ed at the disc^tion t;^:!^ any 'administration of^ session of 

■•' ■•■^ - ■. ' , . - ; ■ - • ; 

Congr^&s. Providing special benefit^ is/not the responsibility of 

... • . " '- ■' '• ', '. 0 

civil rights agencies. Their duty is ..tfo- eiiforce- laws 'intended to : 
^ - * '■ ^ . ' ' . ■ ■ ' f . • . 

demolish the. lingering barriers to full participation faced by 

■ ■■ ' - ■ * ■ ' • ■ ■■ - ■ ' 

minorities^ women, and'older and handicapped persons. These 

. • ^ . ' ' ' ^- . -.^ . • _ ^ , ■ 

barriers are the 'legacy oL legally mandated ot ytoTerated segregation 



and discrimination, and, experience has shown", c|an be dismantled 
only with th^ leadership and a^ssiistance of th^ Federal Government. 
U In short/ civil rights laws cr'eai^e a unique and basic * o 

obligation in the Federal Government to protect and 'enhance legal 

5" ■. ■ • - « 

rights. In the Coimnission s view, this special responsibility 

- Arf ^ - i * ■ I , 

includes an obligation to provide adequate budget and stiLff 



, 3/"' Key civil rights laws and related requirdmen^s ajre disoussed, j.n 
the succeeding chapters^ v v! . 



resources to enforce these^. laws. 5/ » ' . . 

The adequacy of resource? for civil right? enforcement must ^/ 



be 'assejssedxin light of the activities tlfiey would s-upport, not / 
merely their .dollar t^lqe. Enforcing nondiscrimination • • 
effectively is a large task involving a variety of actijvities.^ . 



Agencies must investigate and decide upon disCjfimination 
complaints. 'They also dust collect and"" analyze stati^stical and 
other information about compliance with civil rights laws and | 
regulations and conduct- investigations where . that informatxon:, ; 
-sugg'ests widespread patterns of discrimination may be denying / 
many persons' rightrf^ .These compliance reviews and other such 
investigations of patterns of dxscrimxnation are. a crucial ^ 
enforcement tool. . They iderfify and correct^ more civil rights.^ > * 

violations that! investigations of individual complaints, . provide •\ . 

. . ••*.'' • ' * ■ ■ ■ ' \ 

relief- fbf victims of ;,di8crimination who may be unaware of ^eir * \ 
rights orereluctant to seek them, and demonstrate a commitment to 



{ 



* 5/ See FY 82 Budget; Statement > p. 117 and Clarence M. Pei|jileton, 
Jr., Cftairpan, U.S. Commission on Civil Rights; letter to Michael 
Horov/itz, Counsel to the Diredtbr, Of f ice of Ffanagement and* Budget 
* (heifeafter 0MB) Aug. 10, 1982, enclosed staff memorandum, p. 2. \ 



enforcement action that encoura&es voluntary compliance; 6^/ 

Most- complaint investigations and compliance review-s result in 

' ' . ^ ■ : ' ' ' ^ ^ - - 

^ settlements with agreements to -correct violations, FoTlqwup ar 
monitoring reviews b^^ the Federal agencies to ensure such agreements 
actually are carried .out,, therefore, ^al^so arfe important. 7/ When 
agreements cannot be , reached or later are disregarded', agencies must 

, i • '.- • ' • ' "... • ■. 

.initiate enforcement Droceeding.s. 8/ , . 

^ Effective civil rights enforcement also involves techni^cal 

« , ' •* * 
_ so .that those who must, comply understand their 

' ' . ^' ■ If •' 

obligations and those who are protectee! know thfeir rights. 9/ 



6/ U,S., Commission on Civil Rights;. Making Civil Rights Senge Out 
of Revenue Sharing Dollars (1975) > pp. 59-61; Egiforcihg Title IX 
(198Q),; p. 24; To grovide Fiscal' Assistance . p. 66; To Extend: 
Federal Financial Assistance' , p. 188; FY 82 gudge't St;/atement > pp. J 
.34, 40-41; and FY 83 Budget Report , pp. .3-4. ' Agency/ studies 
indicate that comgliance reviews ate* especially ^impprt^nt in 
protecting therrights of very poor and jaon-English /speaking 
individuals, U.S. , Department 6t Education, Office for Civil , ' 

Rights, ^^Salaries. atid Expenses," undatecf Cpreparfed *for Febr,uary 1981 
appropriations, hearings), p. 32.6; Clarence Thomas, Assistant 
Secretary for Civil Right;s, U.S. Department of Education, ijiteryiew^ 
?eb. 22, 1982. The compHance reviews considered* to^be a more 
effective enforcement tool included onsite investigations;. Thosq 
involving only analyses of ^reported Sata, 'sometimes called "desk^ 
.audits," are - les^ effective.. 1971 Enforcement Report . p. 219. 

lA. To Provide Fiscal Assistance , p. 41; To Extgnd Federal*" Financial 
Assistance, p. 3671- \ - ' ' ' ' ! 

8/ Enforcement may involve litigation to 6btaip courtrorderdd 
remedies of' administrative proceedings to terminate Federiil funds. - 

' • " ' . •• - . ■• .* • " '/"if ■ • 

9/' F,or the importance of such outreach 'and .related tephnicai^/ 
assistance effortSi> see To Provide Fiscal A*8si stance .^ pp./ 67-69; 
^ Enforcing Title IX > pp. 32,-4!^, Louis/fKinez, Staff Director, u;s, 
CQmmi:s;sion on CiviX Rights,-, lett^s toX/nthia G. 'Brown^ Assi/stant-. 
Seci;etary-Sdr jCiv.iI ^Rights, IJ.S.- department o£ Bdqeation, ))ic. 10,' • 
1980 and Frjaderick i. Cioffi, Acting Alssistaht Secretary for Civil ^' 
Rights, U.S.' DepartfBpntVof rEducatioh, Peb._26V 19i3L/^ ' * 
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Technical assistance can provide expert advice on identifying and 
resolving civil rights^ problems voluntarily* It^alsp can enhance 
enfof ^c-^m^ nt activity by^tate and- 1^^^ rights agehcies, 

helping them to share mbre fully in th^ederal enforcement effort* 
. Technical assistante of this, kind is particularly important where, c 
ITie-law requires Staire and local agency Unvolyement. 10/ 

• Finally, Federal enforcement act^ities must be coordinated to 
ensure that age'ncies wibh' similar respons^ibilities all carry them 
Olit properly and without wasteful or unduly burdensLome* duplication. 
Under Executive and Congressional mandates, some agencies have this 
additional important resppnsj^ility. 11/ v 

By their tiatuire, these enforcement tasks, require substantial 

" . ■ .' ■ ■ / . 

staff, resources i It jtakes i-ndividualized expert/ attention to . , 

investigate specific problems , deve'Iop remedies. 'for them, and • 

' , ' ' ' .' ■ t j ■ . 

monitor 'compliance with settlement .a\?reemlnts.' Consequently; 

personnel, costs are the^largest expense in enfprcemei V agencies ' 

*■ budgets, and -chafes in staffing -levels have majdr impact on ^ 

agencies' abilities to carry out- their responsibilities. These; ^ 



\ 



10'/ For discussion of sucH requirements, see chapters 3^, 4, and^. 

7~ f ' ■ . '• . ■ ' - /' 

III These include the Departments of Health -and Human Services, v_ 
Hovising and tfrba'n Development, and Justice and the 'Equal Employment 
•» Opportunity Commission/ : Th'eir specific responsibilities are ' 
'^discussed in subsequent chapters dealing-with trfese agencies. On 
. J the need for strong coordination, see U.S.,r.Commi88ion^on^ivil ^ 

' • Rights: The Federal Civil Rights Enforcm ent Effort— 1974r- vol. V, 

To Eliminate Employment Discrimination , pp. 576-77 , 618 and The 
F^ra l Civil .Rights Enforcment Effort— 197-7 . To Eliminate 
Emolovment Discrimination; A Sequel , pp. 331-35; Louis Nunez. Staff 
- Director, U.S. Commission on Civil Rights, letter to William M. 
. \ ■ Nichoys;, Genekl Counsel, ^0 Sept. 12,-1980; FY 83 Budffe-t Report, 



:4r ■•• P.P-.38, 61. . • • . q 



agencies also need ''funds for other purposes, such as inf ormat^-on - 

systems that permit them to monitot their own' performance as- well 
• ' • ' \ ■ . ^ . ' ■ ' . . ■ 

as analyze* compliante information, staff travel to investjLgete 

complaints aud concluct . compliance review^, and administrative 

.' J' ' • ■ . 

^ overhead expenses such as rent, heat, and telephone service* 

i * ' ' .> ■ ' . . . 

"^- -^ The Coiamission* w analyses of resources for Federal civil ^* 

rights enforcement consider whether the particular agencies, 

' . * • • ^ 

^discussed have^been. provided adequate 'resources to jcarry out 

^ effective e.nforcement' programs/ In 1981 and 1982 , the Commission 
evaluated proposed ^buidgets for civil rights components in the 
Depar^tments oj^*Ed.ucation, ^Health and Human Services,' and Justice, 

• . the -Equal Emplojniejit Opportunity Conmission, and the Office 



% 

Federal*" Contract 



of 



Compliance Programs in the Department -of Lab&r« 

While all Federalf agencies have some q^qual opportunity ! \ 

responsibilities', these 5 agencies were selected for review', 

, ' ' ^ "■ ^ . . ' ' ' 

because they have major responsibility for establishing Federal 

■ ■ . •. , . , ,\' , , ," » , 

civil rights policy^, coordinating enforcement activity throughbut 
w ' i> ^\ ^ ■ ' ' " > ^ » ' 

the Federal Gavernment ,. and /'or operating large programs that ' . * 

...» . • •% 

affect the well-being of^sjthose protected by/ Federal ciyil rights 

. .. ■-. •■ ■.. - ■ 

requirements* > • 



, . These .earlier reports attempted to identify trends across 

' /\ ' ■ ' ^ . ■ • , <^ 

the agencies- and within iadividual agencies over time* They also 
tried to put m clearer focus the impact of resgurce. decisiohst .on v. 
the capacity of the agencies to qarry out jl: heir enforcement ' 
» , responsibilities. v ' • • ' 

■■ ' * . V . ■ ■ ' ' 

. c • \ Recognizing the need for economies^ these reviews have 

, addreafled the possibility that proposed funding and staff \/ . 



7 



' ^ ^ ' > • ■ • ■•' ; . ^ • :•• • 

cutbacl^ could be of fset by- strong leadership, better managemenj:, 

•increasfed emphasis on, the most^ cost-effective investigations, -and 

better coordination. 12/ The Comfaiission conclucied in 1981 that 

such improvements, feveji if vigorously pursued^ could not . 

compensate for, t^he proposed deductions and' Varned; that progress 

in the Federal civil rights .enforcement effort was ) • 

jeopar4ized. 13/ , • . "* 

- * . • •• 

Last year the Commission noted that budget cuts and^ 

"fhflation Itad^ serious ly^eroded total ejaforcement resoufces.-^l^/ 



That analysis 



also considered what* the agencies • reviewed had 



/ 



^accomplished with, their reduced resources as well ^s, v¥hat tfiey 
expecteid to accomplish^ w^'th proposed resourced for FY 83. 
The ^effects of continuing budget constraints included. 
/ reduced activities to combat widespread |patterns of c? . ■ 
' discrimination, \Lnad equate support for State an<? local civil 
rights enforcement activities, diminfsheci technical assi^t^ahcS,. 

\ '{ ' 'v' • ' ' ■ ■ i 'o - . ■ ■ ■■ 

akd unmet xqordindt ion needs. I5f The agencies' F¥ 83 ^plans 

* . J , " \ . ^ . . ^ I ■• ^ ' ' _ 

indicated ifhese problems woulcL persist and;- in some cases,. 

\ • \ • • ' I - ■ ' " ^ . 

J worsens 16/ /On this basis, the Commissipn concluded tjhey WQuld' 



ri6ed additiipjnal fiiftids^ to* carry biit theiir enforcement 



12/ FY. 82 Budget Statement , ^ 46. 



. rl3/^Ibid.,* p. 47. 

. ~ , . , 

14/* FY 83 Budget Report ^\ pp. 5-6. 

15/ Ibidv, pp. 17-20, 27-1^8, 36, 38-39, 46,. 58-59, 62/ 

1^ IWd., pp. 64-66. -J. 
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responsibilities ade'quately. "It _a.iso .no ted that adequate ' ' 
• resources would. not ensure effective enforcement unless those 
resources j^'ere used to carcy out effective policies* 17 / : ■ " 



. Th-:frs report updates the two earlier reports and dKBands on * 

them by adding .a •chat)ter on enforcement activitiei* of the ' 

. ' ^ V • ' - ■•■-■^ ^ - ' .• • ' 

Department of Housing , and Urbun Development; 18/ . * It e'valuates • 

major x:omponent.8 of each agency's program accprdihg to the 

""i ~ * ' . » ■ 

agency's own objectives'^and other available measures of, v 



enforcement rifeeds. The rfe^ort identifies issues that should^bg^t. 



V' -tr^.cked in the ciontinuing b^dget^prooe^s; 'discusses changing*/ 

policies, demands, Ad procedures that may affect the wav ' - 

resour<;es are u^ed; and conoid'eris £^ency ef fortes to ecibnomize; and 

/ ^ ' . , ■ • , . ■ f ^ ^- 

^ improve managements^ civil ri-ghts enfo«ement.* Focused' ^ 

's principally* on resources, it does not address all facjtojb's - 

affecting performance. J^/ Nor does i't generaW^ include V * 

qualitative considerations: requiring' case-by-case ana-iyses. y, 



J 



. ; . ■ . ■ ■ 

' ' ■ " ■ ' ' ' ■ ^V ■ -^'^ ■ v 

iZ./ The Commissi'oir expressed^ particular cone ejrn 'about proposals ^ 
^ ,*that would ha^re:. reduced the effectiveness^ of the . contract compliance 

• programs, ibid.*, pp. 40-41. \ • \ ' - v " 

. ■ '■ , ' > ,\ . ^ ■ ■ \ . ^ • . • • . 

i / ■ - . ■ \ ■ . : \ ' ■■ ' s ■ ;> ■ 

18/ - ?aiif\ housing .enfQ|kement ; i^ ... .^^ 

deficiencies, have bVen% longs taMirig Commission concern. See, for 
; . example,. U..S. Commission* on Pivil \Rights: .^ Report of the United 
. States Conaission on tlivil Rights ^U959), pp^ CotamissLon 
on CxviP RighJis Report; Bousing (1961), i>p.^ 1^4-46;' 1974'^Fair . . 
■ Housing Report; and The Federal Fair Housing .Enfo rcement Effort 
(19^9). ; • V. • ; - — ' 



\ 



19/ ' A more comprehensive evaluation could include, for example, < • 
. agency organization and mairagemene, inclu4ing field invdJ9tigation8 , 
'of regionaj. and local of fices, and a j^ystematic analysis^of - 
. e;iforcemei>t .standards and their appiicati^^ . v ; ** 



The report, howevet/ does discuss major policies pux^ued by. 
the Justice Departn^ht's Civil Mghts Di^^^ 
vital concern because they indicate^the direction of the 
\ administration's civil rights, enforcement comiaitments>and 

influence other agencies' enforcement; efforts. The discussion 
here- can only summarize an extensive^ dialogue between the 
Commission and the. Division on cas^s involving complex legal and 
" factual distinctions. Numefous dpciim^nts •spelling out these 
distinctions and the major policy differellces underlying them are 
cited in the notes. . • 

" - Like the Commission's. JY . 83 budget report, this analysis 
: ' discusses the. agencies'., actual speriding power in. li^ht .of. 

inf lat ion 'There Vs no. measure ij for the effects of_ 
.y ihflatiiavbn Federal civil 'r^^ enforcement budgets, and. many 
r technical problems wiaiild be involved in developing one. 

Congressipnkt Budget Of f ice;. Giross Nationa; Product deflators, 
.developed" for analyses of the national ^economy, provide a 
general :^:ard8tick for consi^ the impact of inflation. These 

formulas offer a rough approximati oh when applied to Federal . 
) civil rights -enforcement budgets „Jioirever, because some major 
?|^Atems in the^se. budgets, -.notably staff salaries, recently have 

risen more sloi% than private sector expenses, while others may 
have risen more rapidly. ' The^ -formulas nevertheless have been 
used in this report because -.meaningful budget 'trends cannot be 
■ determined without- consideration oT-^tlie"^^^^^^ «ihe 
doliars allocated. • • 
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. This review only touches on overall spending for civil 
rights enft>rcement. Such spending is /a tiriy fraction of the 
overaliTederal budget. According to^ the latest published 
estimates, .the administration expects $6*32 ,2 million to be spent 
for Federal civil rights enforcement in FY 84 if its budget 
^ proposals aire adopted. 20/ deficiencies in budget data make it 
diffi^tdt to compare this figure to previous ^ expenditures or 
determine whether it would compensate for the steady toll tSken 
by inflation. 21/ The unreliability of the data needed to make 
these assessments suggests^ continuing deficiencies in information 
the administration uses to analyze civil rights enforcement 



V 



20/ U.S., Executive Of fice of the President, 0MB, Majoc Themes and 
Additional Budget Details^ Fiscal Year 1984 , undated, p.. 127. This 
total figure would include government-wide expenditures for. the 
types of enforcement activity conducted by the 6 agencies discussed 
in this report and also government-wide expenditures for; equal 
opportunity in Federal employment, this Comraissi'on'^s budget,' and 
civil rights activities by the Postal Sefvice and legislative 
branch. ' - 

■ ■ . ■•' 0 - . 
21/ The^ Commission made such comparisons last year, using published 
0MB figures. It noted* such figures had not always 'been reliable, 
biit were the only total civil rights budget figures available. FY . 
83 Budget Report s p. 3 h. 10. 0MB objected to the conclusiotts, • 
•saying its published figures were inaccurate. Michael J. Hprowitz, 

.-Counsel to the Director. 0MB, letter to Clarence Pendleton, 
Chairman, U.S. Commission on Civil Rights, June 25, 1982. 
Commission staff, therefore, asked 0MB for- clarification of its data 

^in order to determine /which, if any, figures could be used in this 
report. John Hope III, Acting Staff Director, U.S. Commission on 
Civil Rights, letter to Hichael J. Horowitz, Counsel to the 
Director, 0MB, July 28, 1982 and enclosed staff analysis. 0MB' s ^ 
response did net resolve the problems. Michael J. HbrpwitZj Counsel 
to the /Director, QMB, "letter to Clarence Pendleton, Chairman, U.S. 
Commissiori on Civil Rights, July 29, 1983. This exchange of 
correspondence is reproduced in an appendix to this report. 



. . ■ ^ : 11 • ■ , ■ ; 

spending. 22/ The Conunission believes, however, that -the 

— ' • ■ ' ■ ■ : \ 

detaUed inf ormation, on. t,hese 6 agency . budgets provides a solid 

-'^ r^-'-- ; ; •'■■^ 

basis for considering phe adequatiy.of-f^uppprt. for. effCt^Live civil 

rights enforcement. * . ' i . '. • 

mile there are many ways to" evaluate the Federal civil 
rights eriforcment effort, , analyzing budget piroposals and 
appropriations is essential. Budgets inyo.lye far'^ more than mere 
allocations of funds-. Presidents us^fheir budgets to establish 
program and policy priorities. . .Individual, .agency budgets m turn 



establish their priorities and also report progress and previous 
enforcement activity, indicate, problem areas, andj.project needs 
for' future enforcement activity. The Goimi^s i^'^^^erie^ 
^budget analyses have f ocusU^n- execI^ ive : b^^^ proposals 
because 'they identify the administration's civil rights 
enforcement goals and indicate the extent to which the 
administration is willing to commit resources to^eet them. 
Thus J a review of the President's proposed budget is also a 
review of the administration's performance and plans. 



22/ For earlier concerns about 0MB divil rights' spending data and 
■^ilyses, see Arthur S. Flemming, Chairman, U.S. Commission; on^Cxvxl 
Rights, letter to James T. Mclntyre, Director, 0MB, Mar. 25 ,. 1980 . 
and^encldsed staff analysis; Deborah P. c_Snow, Actxng Assistant Staff 
Director for Federal Civil Rights Evaluation, ^.S. Commission on 
Civil Rights, letter to Nathaniel Scurry, Assistant to the Director- 
for Civil Rights, 0MB, Dec. 17," 1980 and enclosed • staff analysis; 
Louis Nunez, Staff. Director, U.S'.- Commission on -Civil Rights, letter 
to Nathaniel Scurry,; Assistant to the Director for Civil Rights, 
0MB. Mar. 17, 1981. ' ; . ; :^ . - 



While the Congressional budget process begins with the 

President's proposals, the budget ultimately adopted by Congress 

reflects its own priorities. Congressional review of the 

proposed budget provides an opportunity to monitor and evaluate'^' 

individual age.ncyjai^ overall administration performance in ' T 

enforcing civil rights laws. The ove?:sight pr<?diess, as well as 

specific appropriations decisions, may significantly ^ffect 

agency ^enforcement ac^tivity. . - j,- 

Develppxng Federal agency budgets has become a cqhtinuous 

■ * 

process. As this report is published, agencies in the Executive 
branch are negotiating with, the Office pf Management and Budget 
on their FY 85 requests (to b^e sent to Congress in January 1984). 
Meanwhile, work is continuing on appropriations for the^^g^^ies' 



■ >' 



activities for FY '84: (wbich b^gan- October li 1983). 23/ ■ ' ' 
Since this report reviews the agencies' acQ/jmplishments" .in; 
meeting; certain objectives in FY 82 and FY 83 and, considers the. 

adequacy of their budget and performance, j)rojections for FY 84, . 

;.: - ., " ' ■ • - . •• . . . 

it is relevant to both the decisions^ to be made about.. the FY 85^ 

budget and oversight of agency performance throughout FY 84. 

Like any. estimate of future needs', it is based on a number of • 

somewhat unpre"dictable factors. Its cone lusions^, therefore, m^st 



23/ As of "^t. 30, 1983, action was still p'ending on FY 84 
■^propriacions for all the agencies discussed in. this report except 
the Department of Housing .and Urban Development. On 0^^.1.1983,^ 
the President signed a continuing resolufxcrf (Pub. ^' 1°-^^^ 
provide funding^^for these agencies through Nov.. 10, liy 
Weekly Comp. Pres. Doc. l407 (Oct. 10, 1983).J As a, result the. . 
Health and Human S Wees Department's Offxce for Cxvxl Rxghts 

• (HHS/dCR) was funded at $418,000 and >the Equal Employment ^ 
Opportunity Commission (EEOC) at $^9 millxon below thexr FY 84 „ 

"request levels. (Cited in the respective chapters on these _ - • 
agencies). (Nancy Anderson, Staff, Subcommxttee on Labor, Health 
llTlZan Services, Education, and Belated Agencies of the Senate 
Committee on Appropriations, telephone intervxew Oj^^^ ^4, 1983^.; 
The Education Department's Office ^or Cxvxl Rxgh^^ (ED/ OCR), the 
Office ol Federal Contract Complxance Programs -^OtfCCP ) , and the • 
Civil Rights Division were funded at their, FY 84^ request levels. 
(Ibid.; James Sullivan, Legislative Counsel, ^Cxvxl Rxghts Dxvxsxon, 
Department of Justice, telephone intervxew, Oct. 28, 1983.; . 

On Oct. 20, 1983, the Hou9e and Senate agreed to a conference 
repor? for an Lppropkations bill (H.R. 3913, 98th Cong. 1st Sess.) 
funding ED/OCR, HHS/OCR, and OFCCP .for the remaxnder of 
Rept No. 422, '98th Cong., 1st Sess.; 129 Cong. Rec. H8368-.76idaxly 
ed Oct. 19, 1983) A433-67 and S14306-10 (daxly-ved. Oct. 20, 
1983)]. : At this waiting, it was Awaiting the Presxdent 8 
■ aisnkture. OFCCP and HHS/OCR would be' funded- at tlie contxnuxng 
resolution's appropriations levels, ^^^^^ 

$4.5 million increase. [For 84 approprxations se^ 129 Cong. Rec. 
^438 (OFCCP), H8454 (HHS/Ocfi).^ and H8459 (ED/OCR) Xdaily ed, Oct'. 

• 20, 1983).] Congress had not ^o^P^^^^^^f bv Oct 3o/ , 
appropriations for the Civil Rxghts Dxvxsion and EEOC by Oct. JU^, , 

• . 1983. ^ ; • , ^ ^. : ■ , : . ; j: 



be Som^hat. tentative. They are not empty speculations',^ however , 

^■ 

but projections bas^d on- trends the Qommission has monitored. 

■ * , ^ . ■ . . _ . . - /. % 

^closely, forborne time'. 

■ • ' >. ' ■ ■ ■•" . . -- ' 

The infqrmation confiaiijied in this report was drawn from 0MB 

■ ■ . ■■- ■■ ■■■ • ■ ■ ."■ ; * 

and agency budget documents for FY 84 and., earlier gears' agency ' 
program plans, management reports, evaluations, policy statements 
and proposa;is, and "Congressional testimony; legal briefs and 
decisions; and. written and oral responses to Commission staff 
inquiries, 'in accordance with C<jmmi^ion policy, each pf the 6 
enforcement ag^ciea discussed her6 was >of fered an opportunity to 
...cpTOient: on the factual accuracy of an' earlier draft jof the - 
relevant chaptet of this report/ Air did so. 24/ This published 
version incorporates the most recent data Jihey provided and many 
Other comment s, and ^.explanations they suggested should be^. 

considered. Some issues of .continue -•n. dlis agreement and gaps and 

♦ ■ ■ 

inconsis^nces in data that precluded adopting some of the 
;agencies* suggested revisions are noted in partigular chapters. 

The CiStamission appreciates the cooperat.ion of the 6 agencies 

^. *' If 

xn preparation of f:he- report. Interpretation^ o5 facts 'and 

> ' t> ■ " . 

conclxisions reflect the views of the Commission, ^not the agencies. 



24/ Each agency's comments are cited in the relevant chapter and 
reproduced in an appendix /to this report. 



DEPARTJ4ENT OF EDUCATION: OFFlfcE FOR CIVIL RIGHTS 
Enforcement .Responsibilities , . , 

The Department of Education's Office forXivil Rights" (OCR) ^ 
iV responsiblre for enJEorcing (he prohibitions against » 
discrimination based * on, race,, sex, handicap, and age . in Title 
VI 6f the Civil Rights Act of 1964, J,/ Title IX of th^; 

Educktioa Amendments 8f 1972, 2/ Section 504 of the 

■ • ■ « » ' ' . 

Rehabilitation Act of 1973* 3/ and the Age, Disctiminatipn Act 
of 1975. 4/ It must ensure. nondiscrimination in. a^l State 
education agencies and vocational rehabilitation syrfl^ms, ' * 

16',000 School systetfs., 3,200 Cqlleges atld universities, \ iO, 000 

.J • ■ . ■ / / ■ ■ ■■ ' \ / ' 

prpprietai^ institutions (for-profit schbols for career 

. pfeparatioft) , and other types of institutions, sucH as 

libt/ries and museums,^ that receive departmental' funds • 5_/ 



1/ 42 U.S.C. SS200bd-2000"d-6 (1976 & Supp. V, 1981) . TitU VI 
"prohibits .discrimination because of race,, color, or national 
origin in atiy program receiving Federal financial assistance. 

2/ 20 U.S.C. §§1681-1686 (1976). Title IX prohibits 'sex, 
discrimipation in federally-assisted education programs. 

3/29 U.S.C. §794 (Supp. y 1981). Section 504 prohibits 
discrimination on the basis of handicap in all 
federally-assisted and federally-conducted protrms. 

4/ 42 U.S.C. §§6101-6107 (U76 & Supp. V 1981). Ihe Age 
Discrimination Act "bars disi^imination becaosejof age m 
poTograms and activities receiving Federal financial assistance. 

5/ U.S.", Department of Education, Of fid for .Civil Rights ^ r/ 
Thereafter OCR), "Final- Annual Operating Plan j for Fiscal YearM 
1983," 48 Fed. Reg. 1789, 1791 (1983)v (hereafter cited as FY 83 
-Operating Plan) . : 



' The, laws OCR enforces se«k to guarantefe ec^ual opportunity for 
approximately 12 million mi^iority group Students, 26 million 
women students, and 4 million handicapped students. 6/ , They 
^Iso pfohib*it employment discrimiiiatibh a'gainst teachers and 
other schpol .employees. 7/ . / ' 

, , Failure to I enforce these laws effectively has subjected OCR 
to court orders ^or many years.. 8/ . The Federal district court 

^recently, found OCR .was not ^conp lying with its requirements and 



6/ OCR^oes not collect data on indiv^Buals protected under 
the .Age Dxscrimination Act. Frederick Tate, Special- Assistant 
198?^ telephone interview, Aug. 23, 

q} C.F.R,. §§100. 3(c), 104.11,' 106.51 (1982) (the 

Department's Title VI, Title IX, and Section 504 regulations 
prohibiting discriminatory employment practices)'. , Asee also 
North. Haven. Board of Education v. Bell,. 456 JJ.S. 512 . (1982). 

^^.^^^ j'^^^ ^' ^^^^^^^^O'^^ '^^^'S, Supp, 92, 94 (D.D.C-.'l973). 
modified and aff d .. 480 F. 2d' 1159 '(D.C? Girl 1973'>, 
supplemental order sub, noiy. Adams v. ifeinberger, 391 F. Sypp 
269 (D.D.C. X975), second sup plemental order sub, nom . Adams v. 
Calif ano, 430 -F. Supp. 118 (D.D.C. 1977) (hereafter ^cited as 
^^''A.i?^^ Adams/WEAL Order). Tlie ea^ly ^orders addressed .delays: 
in QgR 8 enforcement of. Title VI. The 1977 order .also covered 
Title IX and section 504 enforcement. In addition to 
addressing cases alrea'dy delayed, it required OCR to process 
'all new complaints and conduct compliance reviews, within ' 
certain time frames. It also /required certain surveys to • 
identify probably compliance problems and reports on OCR-'s 
operations and plans. • / - 
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substantially' reaffirmed theml 9j OCR recently. Has intensified 
pf forts to comply with, the order and made' significant progress 
inyareas where- it san exercise some discretion, notably 



compliance reviews. /Staff shortages, however, apparefiPij^ ' 
■contributed to .OGR'/s Adams problems and limited itis 
discretionary activities. 10/' OCR's resources neverXihe-less'' 



•p...' 



ERIC 



.9/ Adams V. Bell, No. 3d55-70, and- Women' s Equity Action 
League V. Bell, No. 74-1720 (D.D.C. Mar. 11,- 1983^ (hereafter 
cited >as ; 19 S'S Adams/WEAL Order) . The court* found that its 1977 
order '/been violated in many important respects" and thab ^ 
its requirements remained important because "if the government 
! -is 'left /to its olij* devices,, the manpower, that normally would 
be dev6ted*to th^s ^type o^^ thing ,v .. . might be shunted off into , 
other diVections/rwill fade away:, andvthe substance^^ ^ 
compliance will eventually gd Out thg* window., - Slflp^op. at 2; 

• In addition to reaffirming, with some modiT&icatipns, the 
•1977, time fjrames, the new>^ order specifies Education Department 
plans for several major surveys .including, in'FY 84, an ' . 
elementary and secotidary school survey OCR regularly* has « *: 
conducte'd and a vocational education survey it conducted only 
'once in 1979.* The order states in part, "ED also intends to 
conduct a survey of vocational schg6Ts\ based on the updated 
'universe .of recipients' included in the Fall 1979 Vocational 
EducatioA Civir Right's; Survey at least once every four years 
/ beginning in Ult 1983." Id.» at 16. Coptrary^ to Commission , 
views, OCR does not. believe, this con^stitu^es. a. requirement for 
the survey in FY 84. • H'arry ^I. Singleton, Assistant Secretary, 
for Civil Rights, Departmerit of Education, letter to- Linda 
Chavez, Staff Director, U.S. .Cbnmission Ofu^ivil Rights, Sept^. 
23, 1983 (hereafter cited as Singleton September Letter), 
A enclosed "Specif ic^ Comments on thje Civil Rights Commission's 
• Chapt^ on OCR,"" p. 1 thereafter cited as OCR €ontoents)l. The 
new order also adds reporting r'equj.rements. 1983 Ad«ms/WEAL 

Order at 17-20. . " \ 

The Education Department has* appea^efl this order, asking 

that all the requirements governing OCR' operations be - 

eliminated^ . Brief for Appellants at 27-30, 78; Adams v. Bell, 
83-1590, and Women's Equity Action League v. Bell, No.. 

83-1516 .(D.c: Cir., brief filed Sept. 19, 1983) (hereafter . 

cite'd as' 1983 Adams/WEAL itppellants '^Brief) . 

10/ • U.S,, Commission on Civil Rights, Th^e Federal Civil Bights 
Enforcement Budget , Fiscal Yeaf 1983 (1982),. pp. 15-? 1 
.' fhoi-pafrpr cited as FYy8-3 Budg et Report) . %■ • . 
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^ woyrltf be .reduced under the proposed FY 84 budge?; 11/ ' OCR's 

. ■ . t? ' ■ ■ •• " • . • " / - , •• 

ability to carry out statutory ?od judicially imposed 
requirements thus would be jeopardized. * ^ . 



iquiremenfs thus would be leoparc 
Budget Totals " z 



As table 1 shows, funding' foV OCR hast^yropped^.^^^^^^ since 
} the begilSning of FY 80. 12/ There is no exact measure of OCR's 
additional loases in' spending power^ due to inflation. A 
gem^al yardstick for considering the impact of inflation is 



UJ: In addition to ifl^de^uate^taff, OCR may lack funds for 
surveys required by the tiew Adanjl- order. ^The^roposed FY 84 
budget WPS developed before the order was isstie^ and makes no 
specific reference' to surveys. While OCr -might well have 
planned to survey Elementary andV secondary schools, it is " 
doubtful trhe agency expected it would hav^ to survey vocational'/ 
education program^ in FY 84. OCR: estimates that\thiff survey i J 
if conducted in FY 84, would cost about $800,000. " OCR V 
Comments, p. 1. New Adams reporting requirements also may 
^ entail expenciitnires not envisioaed in the proposed FY 84 
budget . ' °i ' 

\2/ OCR suggests the appropriate figure' to juse as a bas,elinjfe 
for its declining funds would be what the Ofi^ce of ManagemWfat 
and Budget allocated to it when it was reorganized in the ne^ 
Education Department ° (67 percent of the FY 8a resources /7 - 
authorized for ci dl rights enforcement in' the' Department o? 
.Health, Education, and Welfara). Singleton September L^ett^r. 
..The Commission has used. 80' percent of the FY 80 authDrf?a^ion 
because this is consistent with OCR* s estimate of the // 
percentage of Health, Education, and Welfare enforcement / ^ 
"resources ;ised for education activities.' Fred T. Cioffi,; 
^•Report to the Court and Plaintiffs Qn-^R*b Efforts 'to /Comply 
with the. Consent Order dated becetober-'29, 1977, in Adama v. 
Califano, Civ. No* 70-3095 CD.D.C^)," Declaration i^TluFport of 
Defendalits* Opposition to Plaintiffs • Motion for OrderA^to Show 
Cause, Exhibit.I (May 27, J981> ^t^l^ (jiereafter cited/ as 
Cioffi Affidavit). ^The .driginal.rFY 80 appropriation itself 
represented a cut of $3 million ielow the preceding y4af. i)CR, 
"Salaries and Expenses, 11 Year History of^ OCR Appropriations,"^ 
undated. Tab A (hereafter cited as History pf OCR / T 
Appropriations)* v "\ . ■ . : /. ^ 



, Table 1 ■ 

* ■ ' * t 

OCR Budget Totals: FY 1980-84 • 

t , • ' • •■ . ' - - 

(in thous^ds of dollars) v 

a/- 



Fiscal Year 




Appropriation 
(annualized) 


^1980'. (HEW) . V , 






^1980 (Education) 




45,847 ' ' . 


1981 ^ ; . ^ . 






1982 / 

1983 ' ^ ' ' 


\ . 


. 45,038,' 
44,868 


1984 (Request) 

■ i ; , . r 




42', 058* • 

9 



a/ Figures represent what OCR could have Vspent during a whole 
fiscaL year under e^ch spending ceiling. • . ^ . * 

b/ OCR's estimate of its 1980 appropriation in .the Department 
of Health, Education^, and Welfare that was allocated for 
education enforcement activities. , ' 

SOURCES: U..S„, Department of Education, Office for Civil 
Rights: "Salaries van^d Expenses, 11 Year History of OCR 
Appropriations," undated (for above FY 80 HEW and Education 
appropriations); "Salaries and Expenses," undated (prepared for 
March 1982-apprpgriation8 hearings) (for FY 81 . appropriation) ; 
Harry m/ Sit^leton, SsVistant-Secretary for Civil Rights, / 
Deplfrtment of Education, letter to JohnTHoFre-I-II-,-AcXajttg_&^^^ 
Director, U.S. Commiffsioa em Civil Rights, Mar. 18, 1983, 
Enclosure A (for FX 82 and FY "83 appropriations); U.S^, 
Department' of Education, "Bdbcation Activities, Salaries and 
Expenses," undated (submitted to Subcommittees on Labor, Health 
ind Human Services, and Education of the House and Senate 
Committees on Appropriations, Mar ch- 1983 ) p. 269 (for FY 84 
request),- . : " • ' . 



provided by Congressional Budget Office Gro>ss Rational Product.^ 
deflators* Although these are not geared specif ically' to 
risiiig, costs in' the Federal sector/ they maj offer^ rough: 
approximation^of trends in enforcement resouroea, including 
OCR 0* 23/ Adjusting' for inflation with the Congressional 

BudgetvQffice formula, OCR would appear to have lost tjearly 33 

. / ,. 

percent of its victual spending power d^uring the last 3 

' • ■ \ ■ ' ' ■ .' * '• 

years* 14/ • ■ /' " /! ' ' \ ' ' « ''^ ' " 

• •■»'*•. ^ ■ . ' ■ ' \ . ■ • * 

•- • ' ■ . ' , * . ■ \ - . * 

A $2.8 million cut in OCR's budget is \proposed for FY 

|84* 25./ Applying the appropriate* deflator, \ this ^would leave • 

the agency about 57 percent of the spending; poweP it had to. 

comply with" the Adams order and increase discretionary ^ " 



' ■ I ■ ' 

13/ For a* fuller discussion of the use and limits of .these 
measures, see chapter 1* * ^ \. 

JA/ >This estimate is derive^d by dividing OCR's appropriation 
by a factor that accounts for inflation rates since FY 
80* Deflators for each fi^bai year through FY 84 were provided 
by Steven Ze Her, economist. Fiscal Analysis Division, ' 
Congressional Budget Offic?^ telephone interview, June 20, 
1?83* OCft notes that, if the base used w^e tfie annualized FY 
80 appropriation for its activities in tKeEducation* 
I^epa^tment, the loss would be approximately- 20 percent ($9 * 
million)* OCR Comments, p* 1* The Commission used OCR's 
annualized estimate of FY 80 ejcfignses for education .enforcement 
in the Department of /Health, Edii&it ion, and .Welfare because ^ 
this more accurately^ represents the agency's resources for 
two-thirds of the fiscal year. For this estimate, see History 
of^(X3R Appropriations* 

IS/Nu.S., Departifaent of Education, "Edvcation Activities;,, 
^^aliries and^ Expenses," undated (submitted to Subcommittees on 
^<pbor, Health and Human Services, and Education of the House 
and "Senate Committees on Appropriations, riarch.1983), p. 269 
(hereafter cited as OCR FY 84 Budget). 



activities in tt79i 1&/ , OCR cquld wind up with eveno leas than 
this because, as the ^budget now is structured; fu^nds 
appropriated for OCR could be transferred to other * * 



activities/. 17/ 



16/ OCR's budget request's to comply with the 1977 order yere 
not fully reflected, in its approt>riation until 1979, .Cynthia 
G: Brown, Statement to the Cour^t^ ofi November 2, 1979., JfMams V.^ 
Harris, Civ. Action No J 30^95-70 - (D.D^C- Nov, 2, 1979) . Exhibit 
I at a^^jfhereafter cicewil as Brown Af ficiavit). ' In' addition to 
Adams d^pliarjt'e, OCR's 1979 budget als\ provide^ nearly $9 
million for its then new ^technical assistance, program/ U.S^, 
Department o5e Education, OCR, '!OCR Technic^r Assistance Funding 
History,*" undated (hereafter cited as Technical Assistance * 
Funding* History) , Tab B. The comparison between. FY 79 *and 
projected FY. 8tf spending jjower is based on .OC^'s -estimate that 
bO percent rff; i^ts resources in the Department of Healtl>, 
Education, and Welfare were used. for education enforcement 
activities. The estimated loss, however, may be too Jfcrw^ In 
FY 79, OCR parSnned to spend 85 percent of its/resoutces oii 
education issues. Shirley M. Hufstedler, Se^:retarx of «\ 
Education,, letter to James T. Mclntyre, Jr., Director, Office 
Qf Management and Budget, Dec. 18» 1979/ (hereafter cited as s 
Hufstedler Letter), enclosed "Detailed mscussion of OCR 
Activities.-^' ■ i ' 

V7/'* A change in* the structure of the Education Departtaent 
budget would consolidate OCR's FY 84 appropriation with 
appropriatioifs for program adinfinistration and^the Office of the 
Inspector General. This has been described as a technical ^ 

• change tl^ at would maintain OCR's "budgetary ; independence." 
Charles L. Heather ly, Deputy^Inder Secretary for Managment, 
Department of iSducation, statement. Departments of Labor, 
Health and Human Services, Education-^nd-Related-AgencieB- ^"^ 7 
Appropriations -lor T.984 ^ before- the Subconnnittee on the 

" Department 9;.of Labor,. Health and .Human Services, Education, ^nd 
Related Agencies, of the House Conimit tee on Appropriations, 98th 
Cong., 1st' sess.^ p. 1186 (19|?) (hereafter cited. as FY 84 
Appropriations Hearings). Funds proposed for OCR, however, 
cx)uld be-used for^ the two other, programs ip the same account. ^ 
The Department has not ruled put this possi-tility, . but has said 
it^would sgpk Congressionfirl consent *o any transfer, pf funds 
^rom one accx)iint to another. " Commission staff notes ^.on 

•' testimony of Charles L. Heatherly before the. -Subcommittee on 
Labor, Health and Human Services, arid Education -of the Senate ^ 
Committee, on Appropriations (maintai'tied in Commission files).. • 



J 



i 



■■■ ■ \'.: ■ 
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Staffing * ' • • i . 

Historically, OOR enforcement^' has been unduly slow, partly 

. - ,. .'s, ^. v . ■ . 

" because of staff shortages. !§/ the 1977 Adams* order, 

; • ' . . , ^ , • ' . 

. therefore, required OCR not only to compl^ete certain activities 
•within, specific time f ramies', /tut also^ to^r^quest the rdditional 
positions compliahce would require. 1-9/ OCR ciid not receive 

"V: ■ ■■" - ■ '* ■ ~ ^'^ .\A ' ■ ■•* 

all the: |)oaritipns it requested to meet th^ court-ordered 
deadlines and increase reviews to remedy institution-rwide 
: patterns ahd practices of ^discrimination. 20/ It, moreover, . : ' 
soon began losing: staff'' it? had (Obtained j 21/ ,a trend that, has 



continued, as table 2^shows. 



. \ 
\ ■ 



18/: U.S. Commission on Cjvil Rights: The Federal Civi^l .Rights 
Enforcement Effort — 1974 , vol. Illy' ^o Ensure .Eqjliar^Educational 
' Opportunity (1975), pp. 12-15 (hereafter cited la To Ensure ~ 
Equal Educational Opportunity ) and Enforcing Ti4le IX (1980), 
PP» 25-26^ 39. For avdiscussi?5fti of specific links between 7.. 
delays in OCR enforcement activities and staff short age 9, see 
. - FY 83 Budget Report , p. 17, n. 42, * 

, 09/ \Dec. 1977 Adams/ WEAL Order. ^ ' V ^ 

20/ Brown Affidavit at 3-4. The order required OpR to cqnduc^ 
"an appropriate numbeir". of compliance reviews to' ensure 
adequate civil rights enforcement. . Dec. . 1977 Adams/WEAL. Order, 
at 15 OCR apparently interprcJted this to mean a substantially 
enhanced compliance review progrSfift As evidenceoOf its * 
compliance with the order, it cited '272 reviews initiated in 
197S"and 560 reviews. initiated in I9794 aro^ Affic(avxt at 
25^26.. See pp. 30-31 of this report: for numbers of -reviews 
initiated iti more recent years. • ,v \' * ' 

^ • _ ■ * . .•:'-■■ ^ } , ' , , \ ' \ 

21/ Id. at ArCi^ffi -Affidavit at- li-l4. ' ' c ^ 
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Table 2 

' OCR Full Titne, Permanent Staff Positionss FY 1980-84 



Fiscal Year 


Autnorxzea a/ 


Actual 0/ 


1980SHEW) 


1,314 c/ 




1980 (Education) 


^ 1,181 


1,048 d/ 


1981 . 


1,098 


• 1,055 


1982 


1,026 


■ 1,025 . 


•1983 ■ 


945 


913 e/ 


1984 (Request) 


945 





a/ Number of full time, permanent staff permitted under 
Congressional budget measures. 

b/ Number of. full time, permanent staff actually employed by 
OCR. Except as noted, figures are for the first day of the ^ 
fiscal year. ^ 

c/ Based on OCR's estimate Of resources used for education 
enforcement activities in the Department of Health, Education, 
and Welfare. 

d/ As of May 1980, when the Education. Department officially 
began operations. . . 

e/ As of July 30, 1983 > ^- — ^ 

SOURCES: Kassie Billingsley, Chief , Planning and Budgeting 
Branch, OQRj interview. Mar. 4, 1982 and telephone interview, 
Aug. 187 1983 (for FY 80-FY 81 authorized and actual figures 
aiid FY «5 actual figure); Harry M. Singleton,. Assistant 
^Secretiry for Civil RightSj. Department of Education, letter ta 
John Hope XII, ^Acting Staff Director^: U.S. Commission on Civi^^ 
Rights, Mar. 18, 1983^ Enclosure A (for^Y 82 authori25ed and 
actual figures, FY 83, authorized figuj^C^^nd FY 84 request). 



In 1981,' the Adams plaint if^fs again sought relief for 
excessive delays,. 22/-^ By the time of the bourt hiearing, OCR 
had about two-thirds of the positions, it once 'thoughc necessary 
to carry out its obligations 23/ and lacked. funds to keep them 
all filled, 24/ As. noted, the court found substantial 
oviolrations of its 1977 order and reaffirmed its essential 
requirements, suggesting they were necessary to preserve 
enforcement "manpox/er.V 25/ OCR, however, has lost an 
additional 81 positions in FY 83 and would receive no increase 
under the proposed FY 84 budget. 



22/ Adams v. Bell, No. 3095-70, Plaintiffs' Motion for Order 
to Show Cau^ (D.D.C. Apr. 22,^1981); Women's Equity Action 
•League v. Bell, No. 74-1720, Plaintiffs' Women's Equity Action 
League Motion for Order to Show Cause (D.D.C. June 24, 1981). 

23/ Xhis percentage is based on OCR's original request for 
. additional positions, its estimate of the percentage of 
resoimies used for enforcement in jeducation before the division 
of the Department of Health, Education and Welfare, . and its 
estimate of the minimum percentage of those resources needed to 
carry out its education enforcement obligations. See Brown 
Affidavit at 4; Cioffi Affidavit at 13; Hufstedler Letter. 

24/ Kassie ^xllingsley. Chief, Planning and Budgeting Branch, 
OCR, interview. Mar. 4, 1982 (hereafter cited as Billingsley' 
Interview). . It is unclear whether OCR's original estimate was 
accurate or whether it still would I\ave needed the same number 
of position's for Adams compliance. By" FY 82, for example, OCR 
was receiving* substantially fewer complaints than when the 
order was issued. U.S., Department of Education, OCR, "Second 
Annual Report," March 1983, p. 17 (hereafter cited as OCR 
Annual Report) . 

15/ 1983 Adams/WEAL ^rder at 2. 
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Staff shortages alone do not accbuntJ for OCR's failures to 
.meet the deadlines set in the Adams 'order. ^6/ Agency policies 
and management also are important factors, llj There have 



26 / OCR has: maintained that ^declining staff levels have not 
been a fafctor in its Adams compliance problems or otherwise 
weakened its enforcement program. Commission staff notes on 
testimony of Clarence Thomas, Assistant Secretary for Civil 
Rights, in hearing an order to show cause in Adams v. Bell, No. 
3095-70, and Women' s. Equity Action League v. Bell, No. 74-1720, 
Mar. 12, 1982 (maintained in Contaission files) (hereafter cited 
a^ Thomas Testimony); Joan M. Standlee, Deputy Assistant 
. Secretary for Civil Rights, .^Department pf Education, interview, 
Dbc. 21, 1982 (hereafter cited as Standlee 1982 Interview). 
Some of the problems OCR has identifie*^, however, could l)e 
minimized with more staff resources. FY 83 Budget Report , 
p. 17, n. 42. For resource-related compliance problems, such 
as deadlines' missed due to "heavy workload," see also analyses 
developed by OCR contractor in OCR, " Adams Time Frames Study, 
Phase II: Case-by-Case Analysis," May 26,^ 1982. 

27/ OCR, forv example, h^s jchosen to prolojig negotiations past 
"the Adams deadline when it believed a settlement eventually 
could be reached. Thomas Testimony. It, moreover, suspended 
processing of all ,cases in a number of categories becaus-e they 
involved issues which were under review by headquarters. 
Enforcing Title.. IX , pp.- 19, 22-24'; Michael A. Middleton, Deputy 
Assistant Secretary for Civil Rights, memoranda to Clarence 
Thomas, Assistant Secretary for CjLvil Rights, and Regional 
Directors, Dec. 3, 1981 (hereafter cited as Middleton - 
Memoranda). It also suspended processing of all employment 
cases When several appellate courts ruled it lacked 
jurisdiction. Enforcing Title IX ^ pp. 20-22; OCR Comments, 
p. 2. iPor recommehdationts against this procedure, see 
Enforcing Title IX , p. .39; Wxlliam Bradford Reynolds HI, 
Assistant Attorney General, Civil Rights Division, Department 
of Justice, letter to Clarence Thomas, .Assistant Secretary for 
N^Civil Rights, Apr. 9, 1982. . 
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been some changes in these .areas. 28/ Even further 
improvements, however, probably would not produce a vigorous, 
well-balanced, timely program of . enforcement activities\so long 
as current staff constraints persist. 29/ 

Complaint Processjl«ag .1 * 
• - - . . . 

Comglaint investigations are a less effective enforcement " 

• . ■ ■• • 

tool than compliance reviews. 30 / * ^^olving complaints. 



7 



28/ For example, OCR has instructed regional offices to 
procesflT 'cases in most "hold". categories established for issues 
under internal review. Middleton Memoranda. It also developed 
a manual and* provided staff guidance to ^xprfdite proceafsing of 
Title IX employment cases that had been put on hold pending a 
Supreme Court ruling o^n its jurisdiction. Harry M. Singleton, 
, Assistant ^Secretary for. Civil Ri^ts, statement before the^ 
^ Subcommittee on Pbstsecondary Education of the House Committee 

j:^-.v ^ pn Education and Labor and Subcommittee on Civil and 
t ^ Constitutidndl Rights .of the House Committee on the Judiciary, 
May 18, 1983,. p. 3 (hereafter cited as Singleton Enforcement 
Testimony). 

29/ OCR estimates that nearly 98 percent of i,ts current staff | 
resources are used for activities required by the Ad^s order.) 
Singleton Enforcement Testimony, p. 6. Under the proposed FY 
84 budget, this would mean ^approximately 20 staff Ai70uld be i 
available for supplementary ij^aly^es of compliance information,- 
such as needQ assessments, tect^nical assistance, and other ' 
important activities not specifically required by the order, / 
including' monitoring of voluntary remedial plans and S^tate I 
agency activities. ' ^ * i 

30/ U.S., Commission on Civil itights: The Federal Civil | 
Rights- Enforc^ent Ef fotgt~1974 ,> vol. IV, To Provide Fiscar l 
Assistance. (1S75). p. 66 (hereafrpr cited as To Provide Fiscal 
Assistanc e); Making Civil Rights Sense Out of Revenue "Sharirig 
Dollars (1975). pp. 59-61; Enforcing Title IX . p. 24; Civil 
Rights! A National, Not a Special Interest (T981). pp. 40-41 
(hereafter cited as FY 82 Budget Statement ): "Staff Commentfi on 
Annual Operatini^ Plan for Fiscal. Year 1982, Proposed by tl\e f 
Office for Civil Rights, Department of Education," Nov^- 16,1 
1981, pp. 1-2 (hereafter cited as FY 82 Operating Plan 
Comments); and FY 83 Budget Report , pp. 3-4, 65. For OCR'j 
concup:ence with this assessment see, for example , Sir.glet^n 
: Sepf^ember Letter. 



hc^wever, has been OCR's top priority, due at least in part to 

\_ 

/ ■ 
r Adams requirements- 31/ In the past, OCR repeatedly ^ 
s . ■ . -J. s ^ ^ - 

underestimated the amount -of • time: complaints would, require and, 

as a result, did not \iave enough staff to meet it£ compliance 

- "... ^ V 

review goals- "32/^ This situation changed ii^ FY 82^ principally 
because OCR receivied substanCially fewer comp.laints than 
expect^- 33/" Iricre^ed use of an^expeditefi complaint ^ 



/ . 

/■■ 

/ 



resolution process also may reave freed some staff time for 



0 

s 



31/ The 1977 Adams order required ob^ co resolve / ^ 

^rxi^plaints within specific time . frames.^ It also established 
time frames for compliance reviews, but did npt specify how 
many OCR had to conduct. Dec. 1977 Aiams/ WEAL ^ Order at l|3-16. 
OCR, therefore, has tended to emphasize complaiiits processing. 
1983 Adams/WEAL, Appellants'^ Brief at 70-71/ . 

. 32/ Kr-nuin Affidavit: at 2« ^^^6-28; Enforcing Title IX , p. 25; 
Louis Nunezi Staff Directpr|^U.S. Commission on Civil Rights, 
letter and enclosed staf^^coSpents on Office for Civil Rights 
Proposed- FiscaL Year 198 IJton^^ Operating- Plan, to Cynthia G. 
Brown,' Assistant Secretary for Civil Rights, Department of 
Education, Sep1:. 29, 1980 (herebfter cited as 81 Operating 
Plan Comments); FY 82 Operating Plan Comments, p. 2. 

33/ Maureen Browne, Chief, Reports and Analysis B^ranch, OCR, 
interview. May 107 1993 (hereafter cited as Browne Interview) . 
Assuming it would yeceive 2.786 complaints in FY 82, OCR 
planned to initiate approximately 80 compliancelrAyi^w^ 
"Implementation Plan. for Executive Order 12250, '^.undated - 
(submitted to the Department ot Justice pursuant to a request 
for plans by February 1982), pp. 4-5 (hereafter cited as OCR 
Implementation Plan). OCR actua:ilyN^eceived 1,840 complaints 
and began 208 reviews. OCR Annual Report, pp. 17, 
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compliance reviews, 34 / ' ' \ ' • * 

OCR expects complaints to remain at about the FY 82 level 
in FY 83 and FY 84, 35 / This projection is quite uncertain 
because' OCR does not know , why complaints have fallen off, 36/ 
Even if it is accurate, relative staff allocations to 
complaints and other activities, such as compliance reviews, 
may shift. Recent initiatives limiting management information 




34/ Under the early complaint resolution . process, OCR attempts 
to mediate settlements between parties to a complaint. If a 
settlement is reached, OCR does not conduct a full-scale 
investigation and, thus, saves staff resources. An 
unsuccessful mediation effort, on t^e other hand, adds to the 
staff time complaint resolution requires. Project on- Equal 
Education Rights, _NOW Legal Defense and' Education Fund, and SRI 
International, "The Settlement Solution: Assessing Mediation 
as a Tool in the EnjEorcement of Civil Rights," pr^ared for 
OCR, October 1980, p, 60, Early complaint resolution was • 
institul^d in all regional offices in early FY 82, Michelle 
Crairg, staff, Reports and Analysis Branch,. OCR, telephone • 
interview), July 6, 1983, OCR does not have data on staff time 
devoted ,to mediation. Ibid, FY 83 data on the number of cases 
where early complaint resolution was attempted and the number 
where it produced settlements suggest the process has -saved ^ 
relativety^little staff time, . It: nevertheless may be d useful 
option in certain types pf cases, OCR reports plans to analyze 
.existihg FY 82 and FY Q3,data to determine the ef fectiv^eness of 
the process, OCR Comments, p. 2, 

35/ Browne Interview, • . 

36/ Ibid, V , . ' 
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29 ^ 
make reliable projections in this area very difficult^ 37 / ; 

Compliance and Othgr Reviews ^ 

' ' ' . ■ . . ^ 

OCR has found' that its compliance reviews produce twice as 

many remedies and benefit six times as many victims of ^ . 

discrimination as its complaint investigations. 38/ Reviews 

are ^especially vit^l to enforcing the rights of low-iuco^e and ^ 

of non-English speaking individuals > who tend not to file 

complaints. 39 / Lack of resources in this area, tjierefore, has 



37/ OCR, for example, ceased collecting information it 
formerly used to estimate Jiow much investigator time its 
expected' complaints casoi^ad would require. Ibid. Such v 
information might suggest that more or less stiff time would be 
absorjDed by complaints in FY 83 and FY 84 if receipts ^remain at;, 
thie FY 82 level. OCR .plans to. implement a new system which it ^ 
believes again will permit such estimates in the futtite. OCR ^ > 
Comments, D. .2. OCR also no longer estimates the staff 
resources xt'will use for each type of enforcement activity. 
FY 83 Operating Plan. For th€^ need for such estimates to ' 
assess OCR plans and resources for carrying them out, see John 
Hope III, Acting Staff Director, l^.S. Commission on Civil 
Rights, letter to Harry M. Singleton, Assistant Secretary for 
Civil Rights, Nov. 17 , 1982, pp. 2-3 (hereafter cited as OCR 
Issues Letter). 

38/ Roma: J. Stewart, Director,. OCR, Department of Health,"" 
Education, and Welfare, response to Commission staff request 
for information, Feb. 8', 1?80, cited in Enforcing title IX , 
p. 24^ See also OCR Annual Report, p. 22. 

39/ For OCR views to this effect ,-^see OCR, "Salaries and 
Expenses," undated (t)repared for February 1981 appropriations 
hearings), p. 326; Cynthia G. Browii, former Assistant Secr,etary 
for Civil Rights, interview. Mar. 10, 1981; Clarencep Thomas, 
Assistant Secretary for CiyiL Rights, ' interview, Feb. 22, 
"1982. The Adams order requires reviews to protect groups 
•underrepresented by compiaints. ' See Dec. 19;77 Adam8/WEAL Order 
at 16; 1983 Adams/ WEia Order at 10-11.- 
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been a major Commission , concern, 40/ 

From FY 80 through FY 82, declining resources led OCR to 
plan fewer \compliance reviews ^ch year. 41./ Whereas OCR 
planned to begin 256 reviews in FY 80, 42/ it planned to 
allocate enough staff for approximately 83 new reviews in FY 
SI*. 43/ "For FY 82, it ultimately projected 78 new 
veviews. 44/ These plans would have provided for new reviews 
of fewer than 3 percent of the school systems and postsecondary. 
.institutions OCR had. good reason to believe should be 
investigated for serious violations of major ciyil rights 



*40/ To Ensure Equal Educational Ot>portunity , pp. 61-62; 
E^forcing-Trtrle-IX .' pp. 25-26, 40; FY 82 Operatiiig. Plan 
Comments^ pp. 7-8; FY .82 Budget Statement , p. 46; FY 83 Budget 
Report , pp. 16-18; > OCR Issues Letter, pp. i-3. 

41/ F^^3^Budget Report , pp.- 16-18. . .\ 

— " ^•^'^ . ■ '' ■ * • ■ " • - 

42/ U.S., Department of Health, Education,, and Welfare, "FY ^ 
1980 Annual Operating Plan — ^Education—Compliance Review 
Issues," unpublished, undated revision (sent to Commission . 
staff on Feb.. 28, 1980) 4 For delays in carrying out theSe 
plans and Commission views that additional staff ^ight be 
required/ see Enforcing Title IX , pp.. 25-26, 39-40. 

43/ In FY 81, OCR stopped publishin§^«estimates of the numbers 
..^.^^^^of reviews it would begin. In response to Commission 'staff 
comments, however, it published, averages of the amount 6t time 
reviews addressing each type* of compliance problem would take. 
' OCR, "Annual Operating Plan for Fiscal. Year 1981," 46 Fed. Reg. 

5034, 5038 ( 1981) « (hereafter cited as FY 81 Opferating Plan) . 
' From these, stafi .estimated the number of reviews OCR' could be 
e:tip^cted to initiate. ; 

44/ OCS.Jt«^mentation Plan,, p. 4. OCR plans .published in 
M^?ch"T582 indicated it could be expected to begin somewhat 
* fewer new reviews. OCR, "Annual Operating Plan for Fiscal Year 
1982," 47 FeS*. Reg. 9900, 9903 (1982); FY 81 Operating Plany 



p. 5037; FY 83 Report , p. 17 . - 



requirements* 45/ ^ \s noted, the agency substantially exceeded 
its FY 82 projection, actually initiating 208 review's and 
completing. 240* 46/ * Even with this enhanced review effort, 
however, it still was able to cover only about 8 pe;rcent of 
recipients apparently in severe noncompliance* 47/ - ^ 

Complaint receiptis have contin^ed to decline* 48/ It is 
unclear whether OCR's compliance reviews can be expected to 
increase apcdrdingly* 49/ In FY 83 OCR probably maintairiedi if- 
not exceeded, the FY 82* level* 50/ Despite declining 



45/ OCR, "Data Elements for FY 1983 Compliance Reviews and 
Remedial Plan Monitoring," June 30, 1981 (hereafter cited as 
Compliance Review Data Elements)* This analysis, developed foxv 
FY. 83 budget proposals, ^was based on 0C& survey data* It 
claTssified 2,526 recipients as "in severe noncompliance" and, 
on this basis,' estimated the percentage of need OCR's 
compliance reviews would meet at«» projected, budget levels* 

46/ OCR Annual Report, p. 2'3* OCR also^exceeded its'FY 81 
projection, actualJLy beginning 138 new compliance reviews that 
year* OCR Comments, p* 2; OCR Annual Report , = p* 22* 

47/ This percentage is based on OCR estimates/of statistically 
probable violatfions in Compliance Review Data Elements*. OCR ^ 
staff could not provide an update of this crucial needs <* 
assessment* ^ ■ 

48/ Second Quarter FY 83 Management Report, p* 4* 

49/ As of March 1983, OCR expected to'^^gin slightly fewer new 
reviews (200) than it began in FY 82, but indicated sq^^ff could 
je started* if its complaint workload declined*. FJf 84iW 

jropriations Hearings, p* 1221. (information submitted for the 
In September 1983, OCR reported it planned more 
Lews for FY 83 and FY 84 than were planned for FY 80 (256)* 
It, however*, did not indicate the number of reviews plajined* 
OCR Comments, p* 2; • - 

50/ As of the end of the third quarter of FY 83, OCR had begun 
onsite investigations In 204 reviews* Singleton September 1983 
Letter* This is almost as, many as OCR began during thd^vhole 
of FY 82* OCR Annual Report, p* 23* 




complaint receipts, however, 0CR*expect;8 "no great change" in 

the level of its compliance review effort in FY 84, 51/ 

r ^ ■■// • •■ • 

/'-»-'■ 
presumably because staff resources also have been declining 

•v' • • ■ : i ' •* ' ' . 

'fstekdily while other demands pn them are scheduled to 

increase. Specifically OCR proposes /to use staff for technical 

// 
.// 

. assistance activities formerly carried out, by contract 

■ " W ■■ ' 

personnel. 52/ If these activities/ remain ^at all comparable in* 
*8c<ipe and kind; it is difficult to/ see how they vill not limit 

. ■ * ik 

staff resources now available for/ compliance reviews. 53/ 



Other factors also may hinder progress In OCR's compliance 



// 

review effort. For example, funds originally expected, to 

'/ . ^ " 
support staffs lid^^^ay have to ^be used for unbudgeted 

.-■ ' . // . • ■■ . -' ' ' ■ " 

surveys and changes in information systems required by the new 

• ■ ' • - ■/■ ' ■ , ■ / 

Adams order* In addition, QCR may be required to increase 

* • ■■ // 

Other activities/it minimized to save are sources during the- last 

/ ■ . ■ . 

■ ■ y . • ■ . 



51/ FY 84 Appr'opriations Hearings, p. 1221 (information 
submitted for the rebord). 

. . ■ ■ /'■ . . / 

52/ OCR FY 84 Bud^^t, p. 276. 

53/ OCR has said ^compliance reviews, yill not be affected. FY 
84 Appropriations Hearings, p. 1219 (testimony of Harry H. 
Singleton) . 
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several 'years. 54/ . 

Resources for follt)wup reviews to ensure that compliance 

■ • . .. ^ • > 

plans actually are carri€»d out apparently will remain 

1 ' ^ ' ' 

inadequjate. 55/ . Court^prders require OCR to monitor 

implementation of higher education desegregation plans and 

p^ns'^to ensure equal educational opportunity for language 

m^.norit^ children, 56/ In FY 82 , ciCR expected these 

commitments would leave the equivalent of only 5 full time 

investigators to monitor all other remedial action plans 



54/ XR formerly was required to review the Title VI 
compliance status of all prospective recipients, of Emergency ' 
School Aid Act (ESAA) grants. 20 U.S.C. §3200 (Supp, V 1981) ^ 
(repealed effective Octi' 1, 1982), These pregrant reviews 
of^en obtained prompt corrective action "and focused OCR ™ i^ , 
attention ^on problems it otherwj.se inight have; neglected, 'to. , ^ 
Ensure Equal Educational Opportunity > pp, 96-97, 360; Cynthia 
■ G, Brown, former Assistant Secretary for Civil ^Rights, ' . ' 

Department of Education, statement ^before the Subcooaipiittsee on 
. 'Civil and Constitutional Rights of the House Committee on the 
Jii'dii:iary, Sept, 9, 1982, ppr^-7» Required pregratit reviews . 
^^der ESAA were eliminated by the inclusion of the ^program in 
the education block grant. Education Consolidation and 
iraprovement^Act of 198;., 95 Stat. 463, 480 (1981). OCR since 
has conducted considerably fewer pregraut reviews because it 
lacked resources to conduct such reviews where not specifically^ 
required* OCR Annual Report,' p. 30; Krist^ne M« Marcy, 
Dired^r, Planning and .Compliance Operations Service, OCR, 
interview. Mar. 5, 1982 (hereafter cited as Marcy interview). 
A bill to reauthorize ESAA as a separate program, which could 
require OCR to resume substantial'^pr^grant activity, is under 
consideration in Congress* H«R. Z207,. 98th Cong* , 1st SeS's. 
(1983); S. 1256, 98th Cong., lstiSe88> (1983). For the' 
importance of this measure ,| see John Hope IIIJ Acting Staff 
Director, U.S. Commission on Civil Rights., letter to Daniel/ 
'•\ Patrick Moynihan> U.S. Senate, June 22, 1983. ^ 

55/" For the n6ed for increased OCR f ollowup, see To Ensure 
Equal Educational Opportunity , pp. 83-84; FY 81 Operating Plan 
Commentsv'p. I; FY 82 Operating Plan Comments, pp. 5-6; FY 83 
Budget Report ;; p. 21. « 1> 

56/;ll^ , ,1-':. ■ . 



resulting from .previous OCR investigations and State agency* 
plans for assuring civil righta compliance in vocational 
education* Vlj With so little staff time available, OCR did 
not systematically follow up'^on remedial plans in FY 82 or 
proj-^ct such activity for FY 83* 58/ 'The proposed FY' 84 budget 
alludes to* remedial' plan monitoring,* but suggests resources not 
required to comply with court orders will be used for 



yU . FY 82 Operating Plan, p, 9902* Guidelines issued pursuant 
to the 1977 Adams order require a number of specific State 
\Z^ncy activities to ensure Title VI, Title IX^ and Section 504 
compliance in vocational education programs receiving Federal 
funds.^ 34 C.F.R. Part 100 Appendix SH(B) (1982). OCR 
reports it is* reviewing St^te agency activities regarding 
compliance with all three statutes but enforcing the guidelines 
only as regards Title VI because it believes. Title IX and 
Section 504 regulations must be amended to authqrize the State 
agency requirements in these areas. OCR Comments, p* 3« OCR 
has held this view since the' guidelines were published in 
1979. 44 Fed. Reg. "17x63 (1979). It report a proposals to make 
the requisite ^regulatory changes l3ut no expected publication* 
date; OCR Comments^ p. 3. 

4 For the importance of holding State- agencies accountable 
for ensuring civil rights comjpliance by the programs to which 
they distribufce* Federal funds, see U.S. , Commission on Civil 
itigh ts : The Federal Civil Rigfita inforcement Effort— 1974 . 
vol. VI. To Extend Federal Financial Aissistance . p# 809; To 
Ensure Equal Educational Oppbrtunity . pp. Ill, 384; and 
"Comments on Department of Health,; Education, and Welfare 
Proposed Guidelines on Nondiscrimination in Vocational 
Education Progsams,". Feb. 7, 1979. For concerns about the 
small FY 82 resource allocation to monitoring State agency, 
compliance and the possibility that resources might not be « 
available for remedial plan monitoring, see FY 82 Operating 
Plan Goooments, p. 6. ^ 

58/ Marcy Interview; FY 83 Operating Plan, p. 1792.. The FY 83 
Operating Plan refers to monitoring of court-ordered remedial 
plans, but not to platis OCR negotiated as a result of its own 
investigations. > 
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technical assistance instead. 59/ 

.' ■ ■ » ' ' ■ • ■ 

TechnicaJ. Assistance . f' 

«. 

Technical assistance to encourage voluntary civil rights 

/ ■ . . • . " • . r 

complianc*e is a key component of OCR's enforcement. ^ 
program. 60/ Through regional technical, assistance units and 
special projects^ ca^ied out unSer contract, it^has provided 
expert advice on resolving compliance problems and meeting 
requirements without undue costs. 61/ Despite the importance 
of this effort and 'its ''consistency with the, . - 



59/ OCR FY 84 Budget, pp. 275-76. The basic description of 
OCR Qperations in the budget justif icatipn cites court-ordered 
monitoring and states, "In addition, the tfffice for Civil 
Rights monitors the plans of those whose efforts toward^ . 
.compliance with laws and* court orders will be implemented oy^r 
an extended period of time." Ibid., p. 275.-^ The 
justification, however , also' states that, under the proposed* FY 
84 budget, "OCR will ha^fe the resources to meet the basic 
requirements of the various court orders relating to the 
Office's operations and to undertake ^sizable technical 
assistance program." Ibid., p. 276. There is no reference to 
monitoring" not required by court orders. OCR'c proposed FY 84 
Operating Plan refers to such mon^toripg, but offers no 
indication it will not be more systematic than in the past. 
OCk,. "Annual Operating Plan for Fiscal Year 1984," 48 Fed. Reg. 
34b95rT96 (1983). ^ , ^ ^ . • 



60/ OCR Implementation Plan, p. 7; FY 83 Operating Plan, 
p.: , 17921 OCR technical assistance efforts', focused mainly on " 
Seytionj 504 , have included printed materials, workshops, onsite 
consultations and training sessions, and other communications 
designed to equip education institutions to comply with their, 
civil rights obligatibhs and inform protected groups of their 
rights. OCR Implementation Plan, p. 7. For the general 
importance of outreach to organizations that must comply with, 
and groups that are protected by-, civil rights laws, see To 
P'rovide /Fiscal Assistance, pp. 67--69; Enforcing Title IX , 

_ \ p. "41. ... ' ' \ ' 

61/ For achievements in these areas, .see, for example, jOCR, 
Regional Technical As^i^tance S^^^ 
(hereafter cite^^ Technics 
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administfatio^n's general enfoKcemenOcfpihilosopky, 62 / budget 
cons'tra^ts 'consistently hav^ naVrowed OCR^s ^technic^l 
assistance plans. 53/ * . ^ . 

- .. ' • ■ » . 'V ■•- . > 

In 81 OCR had approximately 21. professional, st^ff^ in its 
regional technicai assistance unit3«t 64/^ Contract funds 
supported a much larger effort, but only about twQ-thirds of 
what OCR *origiqally planned. > 65/ While regional technical ' 



62/ In ciyil rights and other areas, the administratioii has - 
stressed increased reliance on State and local enforcement/ a * . 
more conciliatory Federal approach, ..and "good faith"' voluntary 
ef forts 'tf. comply with' the laws. U.S., Executive Of fpLce of the 
President, Office of Management and Budget, Special Analysis J; 
. Civil Jlights' Activities , February 1982, pp. 5, 12-13. ' 
Technical. 'assistance designeid to enhance State ^and. local civil* 
rights capabilities and encourage, institutions to relsolve 
problems before they, trigger an investigation is consistent 
: .;wjth this oriengption.^ ^ i . ^ "1- 

63/ For previous (i^^cerns about dwindling OCR technical 
^•assistance funds, see ^ 83 Budget Report , pp. 18-214 ^ . 'r • 

64/ Harry M. Singleton; Assistant Secretary 'for Civil Rights,, 
letter to Kathryn Baer,^. civil rights analyst^ U.S. Commission ' 
on Civil Rights, May 16, 1983, Enclosure B (hereafter^ cited as 
Singleton May 1983 Letter) . ^ The regional units were : 
established to provide Section 504 technical assistance. In FY 
82 they> began extending thei^r activities to Titl^ VI and Title 
IX compliance-issues; Ibid.. The amount of training staff have 
received in such issues^'.is unclear. -^.OCR Comments, -pp. 3-4. 

65/ OCR originally budgeted $8.1 millxoh £or technical.^. , 
assistance in.FY 81. Maurice Cliff ordy Director, Program 
Review and Assistance Service, ,^OCR, interyiew. Mar. 5, 1982 ^ 
(hereafter cited as Clifford Interview). This. would- have been 
. . the lowest expenditure since OCR begairv its technical' ass iistance*^ 
program. Technical Assistance Fuiididg Ristotyj^ OCR figures'^on 
funds actually comi^it ted range -between $4.8 mill|6n and- just 
under $5 .2 million. " Clifford Interview; Harry M. Singleton^ v 
Assistant Secretary for Civil Rights, letter to KathryiA iaer, 
" • . civi^l rights analyst, U*S. CoiiBhis8ion on Ci^ 31,.- 
1983 (hereafter cited as Singleton March 1983 Letter) 



assistance staff increased somewhat in*FY 82, 66/ funds for new 
technical assistance contracts shrank drastically. OCR 
ultimately had only 6.5 percet?c of the funds it originally 
expected, nearly 90 percent l^oa than it actually coimaitted the 
preceding year. 67 / Two--thirds of the technical assistande 
projects planned for FY 82 were cancelled. 68/ Others, 
includitxg an initiative to improve State agency participation 
in resolving civil rights compliance problems, were scaled back 
substantially. 69/ !^ 

For FY 83 OCR requested just under $1.4 million for 
technical assisuance and again announced plans to focus on 
'--reasi.ng State and^ocal agency involvement. 70/ As of 
.ugust, 1983, however, OCR had not taken official steps 



66/ As of the end of FY 82, OCR had 31 professional staff 
assigned to its regional technical assistance units. 
Singleton, May 1983 Letter. During most of FY 82, however, 7 
of the 10 regional units functioned with only 1 or 2 
professionals. Regional Technical Assistance Report, 
p. •2«„ ' ' *■ 

67/ Original OCR plans were based on about $8 million for FY 
82 technical assistance contracts. Clifford Interview. OCR 
actually conanitted $568, 047 • Singleton March 1983 Letter. 

68/ Cliff ord^Interview. « « 

69/ Ibid. For further information on FY 82 cutbacks in OCR's 
technical assistance program, see FY 83 Budget Report: , pp. 
19-20. \ 

70/ OCR, "Salaries and Expenses," undated (prepared for March 
1982 appropriations hearings), p. 309; FY 83 Operating Plan, 
pp. 1791, 1793.' 
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toward awarding new technical assistance contracts, 71/ Nor 
had regional technical assistance staff been increased to 
offset the loss of contract personnel. The units, in fact, had 
lost staff since the beginning of the year, 72/ 

OCR's proposed FY 84 budget reflects plans\^to rely mainly--- 
on staff for technical assistance and promises V "sizable" 
program. 73/ Sines OCR, at best, will be able Go maintain its 
present staffing level, /how it could carry out tnese plans 
without curtailing other activities is unclear. 74/ 



71/ Before awarding contracts, OCR, like other Federal 
'agencies, must request proposals from prospective contractors. 
No such request has been issued. The only technical assistance 
contract funds spent have been $15,000 shifted from. OCR's 
account . to a departmental contract for materials distribution, 
Thomas £sterly. Director, Program Review and Assistance 
Service, OCR, telephone interview, July 14, 1983 and telephone 
interview, Aug,. 19, 1983 (hereafter cited as Esterly August 
interview), OCR reports 1 technical assistance initiative^ 
using staff resources, in FY 83, Thi's involved agreements to 
carry out cooperative activities concluded with 4 State 
agencies and 'under discussion with several others, OCR 
Comments, p. 4, Such agreements provide for exchanges of 
information. Singleton March 1983 Letter. OCR officials did 
not fully explain why the agreements W€;re regarded as 
essentially technical assistance efforts,- Standlee 1983 
Interview, - 

Ill As of July 23,, 1983-, the regional units had 4 fewer 
professional staff than th^y had at the beginning of FY 83, 
OCR Comments, p. 4, . 

73/ OCR FY 84 Budget, p, 276, < 

74/ OCR has said it will use staff freed up by its decreasing 
complaint work load, TY 84 Appropriations Hearings, p, 1219 
(testimony of Harry M. Singleton), Since approximately the 
same number of complaints are expected in FY 84 as in FY 83,' it 
is unclear how OCR could have staff foz: a /'sizable" technical 
assistance program and, at the same time, maintain progress in , 
^its compliance review effort. 



Staff availability is not the only^question these proposals 
raise* OCR, fof example, has relatively few materials to 
supplement staff training or structure a formal technical, 
assistance program. 75/' Lacking staff expertise to develop 
them, OCR has said it will use contractors. 76/ The proposed 
FY 84 budge t> however, specifies no funds for technical 
assistance contracts; 77/ In technical assistance, therefore, 
as well as in other^ areas, OCR's ability to sustain, let alone 
increase, progress in its enforcement program without. more than 
proposed FY 84 resources is doubtful. 



|75/ Stand lee 1983 Interview. OCR has wanted to develop 
^regional technical assistance resource collections but lacked 
the necessary fundsf. Thomas Esterly, telephone interview, 
Apr. 24, 1983. 

j 76/ Standlee 1983 Interview; Singleton March 1983 Letter. OCR 
'■ also plans to develop five technical assistance training 

packages in-house. Esterly August interview. ;,According to the 
cutreiit schedule, however, none of these would be ready for use 
befo]^ the last quarter of FY 84. OCR Cotnnents, p. 4. 

77/ OCR said it expects to have approximately $600,000 for 
such contracts under the proposed FY 84 budget. FY 84 
Appropriationo Hearings, p. 1219 (testimony of Harry M. 
Singleton). This, however, would be inconsistent with the 
budget justification because it would be. a .substantial increase 
over actual spend itig in FY 83, ^ereas OCR's $2.8 million 
. decrease in overall funding has been justified largely by. 
savings to be realized in the technical assistance area. FY 84 
. Appropriations Hearings, pp. 1184, 1188 (testimony of Charles 
L. Heather ly). 
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fikPARTMENT OF HEALTH ANdV HUMAX^ SERVICES 



Civil Rights 



OFFICE FOR CIVIL 
^ Enforcement Responsibilities 



3HTS 



The Department of Health' and rfuman Services' Office for 



(OCR) is responsible for enforcing the 



prohibition^ against race, sex, handicap, and age 
discrimivi4tion in Title Vl of the Civil' Rights Act lof 1964, 1/ 



/ 

ritley^ of. the Educ^a^pn Amendments of 1972, Ij^ section" 504 of 
thei Rehabilitation ;Act of' 1973, ZJ- and the Age Disprimination 

■■( - • •■• ' / ■ ■ ■ ■ ■ • " |. .■ , ■ ■ 

Act\ of 1975. 4/ ^It must ensure \5pmpliance with these laws by 

■ - ■ ■ ■ /;■•■■■ ■ . • . ['■■ 

approxxmately/230,000 recipients of departmental funds, >^ 
including hospitals, extended care facilities, varJLous types of 
communit^^ealth centers and clinics, health-rrelated training 



progi;ams, pulSlic assistance agencies, adoption ag 



encies, f-osjl^'t^ 



\l 42 U'.S.C. §§2000d-2000d-6 (1976 & Supp. V 198 
prohibits discrimination on -the basis of race, co 
national origin in any program receiving Federal 
assistance. 



U. Title VI 
lor, or ^ 
financial 



2/ 20 U.S.C. §§1681-1686 (1976).. Title. IX prohibits sfex 
discrimination in federally-assisted education programs. 

3/ 29 U.S.C. §794 (Supp*. V 1981). Section 504 prohibits 
discrimination on the basis of handicap in all \ 
federally-assisted and f ederalljr-cc^iiductsied programlp. ./ 

4/ 42 U.S.C. §§6101-6107 (1976 & Supp. V 1981). The Age 
Discrimination Act prohibits discrimination because^ of age in 
, programs receiving Federal financial aid^« 



care homes, day care and /senior citizens centers, and. nutrition 
^ programs. 5J OCR also is responsible for enforcing civil ' 
rights requirements contained in a numbier of statutes. ' ' 
authorizing specific assistance programs <6/ and in most of the 
health and human services bldck grants. Ij It assists Health 
and Hiiman Services offices that administer funds to incorporate 
civil right concerns in their program reviews. 



5/ U.S., Department of HealtlK^^^uman Services, 
"Justification of AppropriatiOTt:^i-8t5mates for Committee on 
Appropriations, Fiscal Year 1^84, Departmental Management, 
Office for Civil Rights," undated, p. 109 (hereafter cit^ed as 
\ OCR FY 84. Budget). % 

(6/ These specific provisions are found in the Public 
Telecommunications Financing Act of 1978, '47 U.S.C. §398 (Supp. 
V^1981), which prohibits* employment discrimination in public 
broadcasting; the Public Health Service Act of 1970^ 42 U.S.C. . 
§29'2-d (1976), which prohibits sex discriminatioftH^ admissions 
to^ health training programs funded under the act; and Title VI 
of the Public Health' Service' Act, 42 lu.S.C. §291c(e) (1976), 
^ which prohibits discrimination in health care services by 
facilities assisted under the Hill-Burton Act. 

7/ In addition to the major civil ri^ts laws cited above, 
there are specific provisions prohibifing discrijnination 
because of race, color, national origin, sex, h^indicap, age, of 
religion'^in the block grants for preventive health services, 
alcohol and drug abuse and mental health, primary care, and 
maternal and child health services. 42 U.S.C. §§300w-7/ 
300X-7, 300y-9 and 42 U^S.C.-§708 (Supp. V 1981). - 
Discrimination on all these bases except religion also is 
prohibited in block grants for community servic.es and low- . 
income home energy assistance. 42 U.S.C* §8625 and 42 U.S.C. 
§9906 (Supp. V 1981). 

8/ U.S., Department of Health and Human Services, Office of 
the Secretary, "Office for CivilRights: Statement of 
Organization, Functions, and Delegation of Authority," 47 Fed. 
Reg. 20032-20034 (1982). 



in addition, it is responsible for coordinating enforcement of 



the Age Disqrimination Act by all Federal assistance 

agencies. 9/ ^ 

* . ' 

The Commission previously has found that OCR lacked 

■ ■ • .• ' • ■ 

sufficient staff to meet these vast responsibilities. 10/ 
• *' ■ 

Since^ FY 80 OCR's staff resources have declined steadily, 
seriously undermining efforts to address long-neglected' 
discriminatory patterns and practices* 11/ during the last 



9/ U.S., Department of Health arid Human Services, Office for 
Civil Rights (hereafter OCR), "Annual Implementation Plan" 
undated (submitted to the Department of Justice* putduant to a 
request for plans by February 1982), p. 2 (hereafter cited as . 
OCR Implmentation Plan). This responsibility oi-iginally was 
Assigned by statute to the Secretary of Health, Education, and 
Welfare. .42 U.S.C. §6103(a) (1976 & Supp. V 1981). 

;_10/ U.S., Commission on Civil Rights: The Federal Civil Rights 
\£nforcement v Eff ort-T-igyA, , vol. VI, To Extend-iFederal Financial 
Assistance (1975), pp. 12^-30 (hereafter cited as To Extend 
Federal Financial Assistance ) and The Fede r al Civil Rights . 
E.nforcement Budget; Fiscal Year 1983 (19[; ^, p. 23 (hereafter 
cited as FY 83 Budget Report ). 

II On reviewing an earlier draft of this chapter, OCR 
^disagreed that lack of staff has undermined its enforcement 
capability, maintaining that it has new, more efficient methods 
for eliminating discrimination. Betty Lo.ii Dotson, Director, 
OCR, letter to Linda Chavez, Staff Director, U.S. Commission on 
Civil Rights, Oct. 7, 1983, p. 1 (hereafteii cited'-'^s Dotson 
October Lettier). It cited various examples, including 
expeaited complaint resolution procedures and more narrowly 
focused reviews. Ibid. ; Marcella Haynes, Chief , Special r . 
Projects Branch, OCR, telephone intei;view, Oct. 21, 1983 
(hereafter cited jss Haynes October Interview). As discussed, 
later in this chapter, there are unresolved questions, about the 
effectiveness of these^. initiatives; For examples of other OCR 
initiatives warranting ^further evaluation, see Betty Lou. 
Dotson, Director, OCR, statement and information submitted for 
the record. Departments of Labor, Health and Human Services, 
Education, and Related Agencies Appropriations for 1.984 , before 
the Subcommittee on Labor,. Health and Human Services^ ' 
Education; and Related Agencies, of the House Committee . on 
Appropriations, 98th Cong.; 1st Sess. (1983), pp. 1218, 
1227-28, 1230, 1236 (hejreafter cited as Dotson Testimony). 



yeax^ these efforts have been further limited by agency 
enforcement polities. Resource' constraints arido^olicy problems 
also have combined to hinder OCR re;sponses to demands and 
opportunitiesSregarding State agency civil rights/ activities 
and coordination. These deficiencies generally would pe'rsist 
under the" proposed FY 84 budget and OCR's operating plans, 
leaving the burden of combating many seric)us federal civil 
rights violations to private individuals. 
Budget Totals 

For FY 81 over $21.9 million was requested for OCR to 
launch a strong enforcement ' effort in he;alth and human services 
programs, 12/ a 10.4 percent increase oy.er FY, 80 funding for 

this purpose. As table 3 shows, OCR received only $19.7 

» . ■- ' ■ • ■ • . _ • 

million (10 percent less than it had in FY 80). Despite 

increases during the last 2 years, OCR still has' not reached 



12/ Roma Stewart, Director, OCR, statements in Civil Rights 
Issues in Health Care Delivery , a consultation sponsored by the 
U.S. .Commission on Civil Rights, Washington, D.C. , Apr; 15-16, 
1980, p/ 39 (hereafter cited as Stewart Statements). Thiis 
i^equest was scaled back to $20.1 million after theV current 
administration took office. Dotson October Letter, p. 2. 



Table 3 ' 

OCR Budget Totals: FY ' 1980-84 

■ •' ••• " / 

(in thousands of dollars) . / 

. . . , 

Fiscal Year y Appropriation a/ 

— ^ ^ (annualized) 

1980 b/ .,- $22,004 

1981 • 19,770. 

1982 . 19,716 

■ • ' . ' . ■ ■ .• ■ \ • •• .. , ■ 

1983 21,513 
1984, (request) 21,713 



a/ Figures represent what' OCR could have spent during a whole 
■fiscal year Sunder each spending ceiling. ; Except for FY 82, 
they include $2 ,350,000 transferred from the Social Security 
trust fund. In FY 82, $2,256,000 was transferred from this 
fund. 

i> ■ 

h/ After the division qf.the Department of Health, Education 
and Welfare. ' 

SOURCE: B|Btty Leu Dotson, Director, Office for Civil Rights, 
Department of Health and Human Services, letter to Linda 
Chavez, Staff Director, U.S. Commission on Civil Rights, Oct. • 
7, .1983, p. 3. 




the level it originally thought it needed to initiate an 
effective program. 13/ 

No formula has been developed^ to. determine wlil^ther these 

increases have ^compensated for the long-range effects of 

■ *'■'■<' 

inflation. Congressional Budget Office' Gross National Product 
deflators, which are used in budget analyses, do nqt measure 
rising costs in the Federal ^ector precisely. 14/ They, 
nevertheless, may provide an approxima*tion* of trends in 
enforcement resources^ * With adjustments using the appropriate 
Congressional budget Office formula, OCR would appear to ^ave 
had about 20 percent less actual spending power in FY 83 than 
in FY 80.- 15/ . ^ ' • 



13/ . The FY 81 request might not be a reliable measure of OCR's' 
current needs. The. agency is -receiving fewer complaints than 
in FY 81 and has adopted expedited procedures for resolving \ 
some of thiem. OCR FY 84 Budget, p. 113; Dotson Testimony,^ p. 
1221* OCR thus probably needs fewer staff for complaints 
processing. On the other hand^ inflation since FY 81 might 
mean that more funds would be required for adequate staffing. 
OCR, moreover, was not certain the FY 81 request would support 
all the positions it nee^ded to carry out its responsibilities. 
Stewart Statements, p. 49. OCR currently maintains that 
appropriations requests since FY 81 have accounted for , \ 
inflation, salary incr^eaaes, and changes in workload. Dotson 
\October Letter, p.* 2. i-^ - 

14 /V. For discussion of the use and limits of these formulas, 
see chapter 1. 

15/ This estimate is derived by dividing OCR s appropriation 
by a factor. that accounts for annual inflation rates since FY 
80. Deflators for each' fiscal year through FY 84 were provided 
•by Steven Zeller, economist. Fiscal Analysis Division, 
Congressional Budget Office, telephone interview, June 30, 1983 
(hereafter cited as Zeller Interview).^ 



The proposed FY ^84 budget would provide $209,000 more for 
OCR than it had in FY>^3. 16/ This slight .increase still would 
not meet the FY 81 estimated need and might not even keep OCR's 
spending power at the current level. 17/ Adjusting for 
cumulative inflation rates wil^h 'the appropriate .Congressional 

Budget Office formula, OCR would have about 23 percent l^ess 

■ »-•■* 

. spending power t han in FY 80. 
Staffing 

As table 4 shows, OCR had 590 authorized staff positions in 
FY 80 when it faced the challenge of cotrecting lohgstanding- 
deficiencies in health and human services civil rights 
enforcement. 18/ Although it needed at least 100 adSditional 



16/ OCR FY 84 Budgfet. , 

17/ .The proposed FY 84 budget would repi^esent a. l^petcent 
increa.se over- OCR's FY; 83 appropriation. The Congressional 
Budget Office has projected a 4*7 percent,, inflation rate for FY 
84. ,,Zeller Interview. Although Federal sector cos^ts may rise ' 
at different rateis from cost's in the economy overall, this 
discrepancy at least raiises the possibility of a further loss 
in OCR spending power*. . OCR believes the limited increase in 
funding wifl support more civil rights activities than "it * 
carried out in FY 83 because it can achieve further 
efficiencies. Dotson October Letter, p. 3. 

18/ Before the division of the Department of Health, 
Education, and Welf^e in 1980, OCR focused most of its . * 

attention on education. Efforts to identify and correct 
discriminatory practices in health care and social service 
^systems consequently were limited. ' Roma Stewart, Director, 
OCR, '*Health Care and Civil Rights" (hereafter cited as Stewart 
Paper) itf Civil Rights Issues in Health Care Delivery , p. 318; 
Stewart Statements, pp. 39-^5. For Examples of resulting 
deficiencies and OCR plans to improve enforcement, see' Sylvia 
Drew Ivie, Executive Director, National Health Law Program, 
"Ending Discriminatiod in 'Health Care: A Dream Deferred". in 
Civil Rights lasiies in Health Care^'De livery , pp. 312-16; 
Stewart Paper, pp. 318-26. . ^ •* » ^ 



Table 4 



OCR Full-Time, Permanent Staff Positions; 

■ ' • ■ ■ • • ^ , - 
Fiacal Year Authorized a/ 

1980 . 

1981 

1982 

* . , ( 

1983 

1984 (Reque"8Ef 

4 r i.- ' 



FY 1980-84 
Actual b/ 



.. 590 • 




527 


590, 




• .. 496 


'524 




* 477 


524 




449 


509 







a/ Number of full-time, pen^anent staff permitted under 
GongresG^ional budget measures. ' . • 

hi Number of full time, permanent staff actu$illy employed by • 

OCR. Except as noted/ figures are as of the end of the fiscal 
year. 

^ 6/ As of Sept. 30, 1983. ^ ^ ' " ' 

SOURCES: Betty Lou Datson, Directoi^ Office for'Uivil Rights, 
Department on Health and Human Services, letter to Lin^a 
Chavez, Staff Director, :U.S. Commission on Civil Rights, Oct. 
7, 1983, p. 4 (for FY/SO - FY 84 authorized positioncf and 
FY 80 - FY 82 actual positions); Marcella Haynes, Chief,* 
-',Sp6cialv Projects Branch, Office for Civil Rights, Department of 
^Health, and' Human Services, te-lephone interview, Oct. 21, 1983 
(for FY 83 actual positions). 
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positions, 19/ it received none and, in fact, since has lost 66 
positions. Moreover, OCR consistently tes operated well below 
its authorized staffing-'strength. 20/ In FY 83 for example, it 
was iiiore than 14. percent below its authorized levial,^ 35 percent 
below the level it , believed effective Enforcement woald 
require. 21/ Under the proposed FY 84 budget OCR would lose 
another 15 positions, 22/ Whether it would be able to operate 
at its authorized level is unclear* .23/ 

The proposed- target erf the staff reduction raises 
particular concerns. The legal services function, which 

■ ' 0 

conducts administrative proceedings to >terc^inate funds and 
assists in pri(|paring cases for litigation, would bear the 



19/ Stewart Statements, pp. 44-45; Stewart Paper, p. 319; 

Arthur S. y lemming. Chairman, U.S. Commission on Civil Rights, 

letter to Birch Bayh, member. Subcommittee on Labor ^ Health and 

Human Services, Education, and Related Agencies of the Senate 

Committee , on, Appropriations, Sept. 16, 1980. - > * 

f 

20/ Dotson October Letter,' p. 3. 

21/ OCR ho longer maintains, as in FY 80, that 690 positions 
would be required for effective enforcement. According to the 
Director, the, agency has undertaken a more Jeff ective compliance 
•approach since 1981 and could sustain 'it witih 509 positions. 
Dotson Testimony, pp. 1217-18. This approach is characterized 
in part by "more emphasis on compliance reviews." .Ibid., p. 
1217. With 690 positions, however, OCR planned more than twi^e 
the number of fiill-:scale reviews it initiated in FY 83. 
Stewart Papqr, p. 322. • 

22/ Dotson October Letter, p. 4. 

23/ OCR could \not specify the number of full-time^' permanent 
positions, its proposed FY 84 budget would support. It. reported 
"it expected to use 469 "compensable workyears" and, in. so 
doi^V^ight have more than 469 full-time, permanent staff on 
board at any particular point in J^me. Dotson October Letter, 
po 4; Haynes Oct. 21 Interview. 



entire burden. 24/ Xhis^utSack in legal staff sugf^sts' OCR 
plans to develop fewer cases that would meet -stands^rds 
necessary for enforcement action, althougli it fonueriy* believed 
it should take more such action to relieve the burden on 
private litigants. 25/ ' * ^ 

CqmRlaints Processing ^ 

Before 1980 OCR had to concentrate on complaint 
investigations, thus limiting more, effective compliance 

■ ' - %■ 



A ■ ' . , ■ ■■ ■ • 

24/ OCR FY 84 Budget, p. 118. The legal services, function 
' aTso plays a role in developing regulations and supplementary 
interpretations 'of civil rights requirements and provides OCR 
witl;i legal guidance. Ibid. The proposed budget would reduce 
this function from 55 to 40 positions. Ibid., p. 110. 

25/ Stewart Statements p. 49. For the need' for more fund 
termination proceedings, as well as litigation, * see remarks of 
Philip R. Lee, Director, Health Policy Program, University of 
California, San JFranciscp and Arthur S-» Flemming, Chairman, 
U.S. Commission on. Civil Rights in Civil Rights Issues in 
Health Care Delivery , pp.. 12, 49-50. OCR has stated it now has 
less need for legal services because complaints have stabilized 
and because it is placing more emphasis on resolving them 
through mediation aild *on voluntary compliance efforts. OCR FY 
84 Budget, p. 118. It also notes it has acquired mbre , « 
expertise in resolving compliance issues in health care; and^ 
social seryices. Ibid. OCR maintains it will take enforcement 
action whenever such- action, is necessary. .Potson^Testimoriy 
jp. 1232; Dotson October Letter, p. 4. It, however^ plans to ' 
conduct fewer investigations according to legal standards that ' 
must be followed in preparation for such action. . Dotson 
Testimony, p. 1232. ^ 



reviews. 26A Hopes of reversing tt>is trend were frustrated 27^ 
. apparent ly , by declining staff resources and rising complaint' 
receipt^. In FY 80 ind again in:FY'81, OCR limited compliance 
reviews and, nevertheless, had increasing. difficulty keeping up 
with incoming complaints* 28/ In FY 82 a sharp drop in ^ ^ s 



■ . i ' ■ - . . . ^ , . ^ 

26/ Stewdrtr Paper, pj). 321-22. Befofe' the creation of a : : 
separate Health and Human Services Department, OCR' s iempha^is; ; 
orir individual cctoplain&s resulted 'from a court -order issued in 
Adams v. Califano . Ibid>., p. 322. The orderV issued in 1977,*' 
"required OCR to eliminate^ its education complaints iBi^cklpg and 
process all new education complaints withiti specific ' time 
frames. Though it also 'established time . frames for* compliance 
reviews of educational insti^utiotis, • it did %ot require:*OCR to 
jconduct a set number* or establish any requirementd for^ 
i^nforcement in health and. human services programs. Ad'ams v. 
'Califano, No. 3095-7Q,^nd Women*.8 Equity Action League v. 
Califano, No. ^4-1720 (DID.C. Dec.<i29, 1977) (final order / 
^pproying and incorporating settlement agree'd * to by the 
parties) at 4-5, 13-14, 15-18. . :V 



(3 



27/ For OCR's views that its reorganization in Health and : 
Human Services would. permit a shift in emphasis jfrom complaints 
to compliance reviews see: Stewart Paper, pp. 321-22. For . 
continuing: limitations . in OCR's compliance, review effort, see 
discussion below. \ • ' • . o . 

28/ OCR reported 1,776 complaints received and l,5ffl complaint 
cases closed in FY 86. . U.S., 'Department- oof Health and Humdn 
Services, "Justifications of AppropriatoJoh' Estimaites for , 
Committee^ on Appropriations, rFiscal Year 1982 , D.epartmental . ^ 
Managjement, Ofiick~ fpr Civil Right 8>** amended March 1981, r 
p. 86; Potson October Letter, .p. 5. In" FY 8X, OCR received ^ 
1,704 and closed 1,538 complainti^ OCR FY 84 Budget; U.S. , 
Department of Health and Human Services, pCR,-"Analysis of // 
Closed Comp^liance Review and Complaint InvestigationrCases,'o'o 
^undated, p. 2 (hereafter cited as Analysis of Closed Cases). 
The General Accounting Office cited this trend toward resolving 
.fewer complaints than were received as ^ian indication OCR's 
complaints workload limitecl compliance reviews. J'ranklin A. 
Curtis, Associate Director, General Accounting Of f ice, letter ' 
to Betty LOU Dotson, Director, OCR, Nov. 27, 1981, pp. 6-7* 
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complaint receipts alleviated these problems, 29/^ OCR was able 
to reduce its inventory of open complaints and focus on older 
cases more difficult to resolve. 30 / As complj^int receipts 
declined further in FY 83, OCR maintained its improved closure 
rate* 31 / Adoption of an expedited complaint resolution 
procedure also may have contributed to progress in this ^ 
^'.^a, 32/ I 

OCR expects to receive slightly more complaints in FY 84 
than in FY 83 and believes it can process them and continue^"" ^ = 
reducing its inventory without assigning additional 



29/ In FY 82 OCR expected to receive approximately 300 more 
complaints but in fact received 470 fewer complaints than in FY 
81. OCR Implementation Plan, p. 11; OCR FY 84 Budget, p. 113. 

30/ U.S., Department of Health and Human Services, "FY 1983 
Implementation Plan Upda e," Attachment D, undated (hereafter 
cited as Implementation Plan Update); Analysis of Closed Cases, 
p. 2. • 

31/ OCR reports that as of September 9, 1983 it had receive4 
1,023 and closed 1,C57 complaints. Dotso.i October Letter, 
p. 3. 

32 / OCR has adopted "early cou^iaint resolution" procedures. 
Dotson Testimonjr, p. 1221. These procedures involve attempts 
to mediate settlements between parties to a complaint as- an 
alternative to conducting a full-scale investigation. 
According to a study conducted for OCR, successful mediation 
saves staff resources, while unsuccessfu l me<^iation effprts add 
to the staff time complaint resolution requires.. Project on 
Equal Education Rights, NOW Legal Defense and Education Fund, 
and SRI International, "The Settlement Solution: As^fessing 
Mediation as a Toc'i..in the Enforceaent of Civil Rights," 
prepared under contract for OCR, October 1980, p. 60. As of 
early September,. OCR haG closed 110 complaints through 
mediation procedures in FY 83. Nathati Dick, Deputy. Director, 
Office of Prograta Operations, OCR, telephone interview, Siept* 
6, 1983. OCR does n6t have data needed to assess staff time 
saved through these -procedures. Ibid. * rrr-^ 

00 
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Staff'. 33/ As discussed beloW) it nevertheless expects to 
begin fewer compliance reviews involving thorough; legally 
actionable investigations of widespread discriminatory patterns 
and practices than in former years when it had to commit more 
staff to complaints* 
Compliance and Other Reviews , 

.When OCR became responsible for civil rights enforcement 
sofely in health and human services, it was aware of maivy 
seriouS) even life threatening compliance problems, including 
numerous policies denying minority and handicapped persons 
hospital in-patient treatment, emergency care, and access to 
nursing homes* 34 / Recbgnizing that compliance reviews are 
needed to address such problems effectively, OCR planned- to 



33/ OCR FY 84 Budget, p. 113* OCR based its FY 84 complaint 
projection on the expectation it would receive l,oO new 
complaints in FY 83. It later revised its FY 83 projection 
down to l,i05 complaint receipts* Ibid;; Willem H*' van den 
Toorn, Director, Planning, Evaluation, and Budget Division, 
OCR, memorandiun to Pamela Proctor, civiL rights analyst, U.S. 
Commission on Civil Rights, Aug* 30, 1983. This may mean the 
FY 84 projection in the budget justification is too high^ 

34/ Stewart Paper, pp. 322-25* OCR believed that segregation 
in health care f acilitieii^nd employment discrimination also 
were widespread* Ibid. 
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begin 257 such reviews in FY 80. 35/ It, however, fell far 



in FY 81. 36/ Declining complaint receipts and, perhaps, 
increased efficiency enabled OCR to make more progress in' this 
area in FY 82. It began nearly 18 percent more compliance 
r^i views than in FY 81, well over 5 times the number it 
projected. 37 / Even this expanded effort, however, covered 
fewe han 0.08 percent of health and human services .facilities 
obliged to comply with Federal civil rights laws. 38/ 



35/ Ibid., p. 322. For Commission conclusions that compliance 
reviews are among the most effective enforcement tools see, for 
example, U.S., Commission on Civil Rights: Federal Civil Rights 
Enforcement Effort (1971), p. 215 (hereafter cited as 1971 
Enforcement Report ); The Federal Civil Rights Enforcement 
Effort — 1974 , vol. IV, To Provide Fiscal Assistance, p. 66 and 
vol. VI, To Extend Federal Financial Assistance , p. 188; Making 
Civil Rights Sense Out of Revenue Sharing Dollars (1975), pp. 
59-61; Enforcing Title IX (1980), pp. 24, 39; Civil Rights; A 
National, Not a Special Interest (1981), p. 34 (hereafter cited 
as FY 82 Budget Statement ); and FY 83 Budget Report » pp. 3-4, 
65. 

36/ OCR Initated 129 compliance reviewsitin FY 80. Willem H. 
van der Toorn, Director, Planning, Evaluation, and Budget 
Division, OCR, memorandum to Pamela Proctor^ civil rights 
analyst, U.S. Commission on Civil Rights, Sept. 20, 1983. OCR 
aimed for only 60 new compliance reviews in FY 81 but exceeded 
this goal, actually beginning 149 reviews! Implementation Plan 
Update. ^ 

37 / OCR initiated 181 compliance reviews in FY'^82. 
Implementation Plan Update. Based on a projected rise in 
complaint receipts and. loss of staff positions, OCR expected to 
begin 33 new reviews. U.S., Department of Health and Human 
Services, "Justificiations of Appropriation Estimates for 
Committee on Appropriations, Fiscal Year 1983, Departmental 
-Management , Of f ice for Civil Rights." undated, p. 123. 

38/ This perceritage is based on OCR's current estimate of 
recipients .aubj^ct to the laws it enforces. OCR FY 84 Budget, 



short of this goal a-ad, without additional staff , abandoned it 



p. 109. 
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Although complaints declined again in FY 83 and expedited' 
reso ion procedures were adopted, OCR began fewer compliance 
reviews than in any year since FY 81» 39/ One factor^^in this 
decline may have been a decision to concentrate on closing 
reviews initiated in^previous years. 40/ Another apparent 
factor, however, was OCR's decision to coniserve scarce 
resources by initiating a new type of review, called the 
"project review." 41/ 

In project reviews, likft coinpliance reviews, OCR initiates 
investigations. -of recipients with apparent compliance problems 



39/ In FY 83, OCR initiated 130 compliance reviews, 13 percent 
fewer than it began in FY 81 and 28 percent fewer than it began 
in FY 82. Haynes October Interview; Implementation Plan 
Update. 

,40/ In commenting on. an eafliejr draft of this chapter, OCR 
said it was starting fewer new reviews because of efforts to 
close old revi^s first and that closure' rates had improved. 
It cited data indicating 65 percent more closures in FY 83 than 
in FY 82. Dotson October Letter, pp. 5-6. Figures for other 
years suggest^ FY 82 closures were unusually low, however. 
Haynes October Interview. OCR also suggested' closures were a 
better performance measure than' new reviews initiated. Dotson 
October Letter, p. 5. The Commission agrees closure rates are 
important because, to the extent they reflect cprreetive action 
agreements, they represent possible resolutions of civil rights 
problems. New reviews also are an important medsure, however, 
since they ultimately affect the number of corrective actions 
OCR can obtain. . 

» • i 

41/' OCR F#SfiUh-8i^S§^» P« 117; Nathat/oick, Deputy DirecCor, 
15ffi ce of /Program Operations, OCR, memorandum to Regional 
Directors-J Jan. 10, 1983, attachment, pp. 1, 6 (hereaSt'er cited 
as Project Review Directive).;^ .OCR considers project reviews a 
type of compliance review. *^JbotBon Testimony, pp. 1232-33; 
Dotson October Letter, p. 6% It is more useful to collect and 
analyze data on these two efforts, separately, however, 
because, as discussed below, their potential for identifying 
and correcting serious civil rights violations differs 
significantly. 
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and, where it identifies violations, of fers technical 
assistance and attempts to negotiate voluntary corrective 
action. 42 / Project reviews, however, are more limited than 
compliance reviews in several important respects. First, as 
developed to date, they are targeted on the basis of a survey 
covering only a^few areas where substantive civil rights 
problems apparently exist. 43 / Even with more sources used for 
targeting, project reviews axe designed to have a narrower 
scope and focus on less complex problems than compliance 
reviews. 44 / They, moreover, generally do not involve onsite 

. # -' - ' - ■ . 



42 / . Project Review Directive. 

1 . . . 

43/ Reviews wx 11 be targeted initially on the basis of a 

hospital survey conducted in 1981. Project Review Directive, 

p. 2. Most of its questions concerned cdmpliance with section 

504 procedural requirements. Based on Commission 8taf£ review, 

the only substantive section 504 violations likely « to be 

revealed are those regarding provisions for communicating with 

patients who have sensory impairments. The only Title VI 

violations that apparei>tly could, be' targeted relate to 

discriminatory denials of emergency and in*:patient services and 

failures to provide for adequate communications with language 

minority patients. See "1981 Short-Term, General, and Other 

Special Hospital Civil Rights Survey, OS/OCR Form 503; " Project 

Review Directive, pp. 2, 7-8. For pervasive problems that 

could not be targeted see Stewart Paper, - pp. 322r26. 

Compliance reviews. would be less limited by the* survey than 

project reviews because many sources are used to target them. 

OCR Implementation Plan, p. 4. In FY 84 OCR plans to usie 

reports on cognnonity service filed unier Hill-Burton . * 

requirements as another source for targeting project reviews 

and notes that these involve substantive access issues*. 

Project Review Directive; Dotson October Letter, p. (>• 



44/ Dotsou Testimony, p. 1233. 
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investigations that would uncover more extensive patterns of 
discrimination. 45/ They also do not result in ^onnfal findings 
of noncompliance 46/ and, thus, provide no basis for 
enforcement. 47/ In short, with project reviews OCR can 



r 



•5^ 



45 / Ibid,., p. 1234; Project Review Directive, p. 6. Of the; 
430 project reviews OCR initiated in FY' 83^ only 30 percent / 
involved onsite investigations. Haynes October Interview. For 
the greater effectiveness of revieVs involving onsite 
investigations aj3 well as "desk audits" of reported data see 
1971 Enforcement Report , p. 219. See also U.S., Executive 
Office of the President, Office oi Management and Budget, 
Budget of the United States Government-, Fiscal Year 1984, 
Special Analyses , undated, pp. ^-13, J-14. h 

46? Dotson Testimony, p. 1233. OCR objected to this 
conclusion because, if a project review fails to obtain 
' voluntary compliance, the recipient then will be subject to a 
conventional compliance review involving formal fact-finding 
procedures. Dotson October Letter, pp. 6-7.^ In such a case, 
however, the compliance review, not the project review 
triggering it, would be the source of enforceable findings. - 

60 ■ - • 

47/ Dotson October Letter, p. 7. * 



cover more recipients but correct fewer serious civil rights 

violations than with compliance reviews. 48/ 

With plans to increase projec'ti reviews, OCR .expects to 
••• . . • ■ > ■ 

begin only 97 coinpliance reviews in FY 84. 49/ This would 

i;'epresent a cutback of nearly 50 percent in its compliance 



48/ OCR has justified project reviews as a means to broaden 
coverage, expedite resolutions, and promote voluntary 
compliance. OCR FY 84 Budget, p. 117; Dotson Testimony, 'pp. ^ 
1233-34. Information available to date, however, raises 
questions about ^effectiveness warranting futther research. For 
example, while OCR wi^ll reach more recipients with such 
reviews, it will deal with a relatively narrow range of 
substantive compliance problems.* Ib;id. The voluntary 
corrective actions it achieves, therefore, may not 
substantially increase equal opportunity. Project reviews^ " , 
moreover, are being conducted/ at the expense of compliance 
reviews, and compliance reviews have a deterrent effect that 
promotes voluntary compliance. FY 82 Budget S&atement , pp. 34, 
41; FY 83 Budget Report , pp. 4, 65. It is questionable, 
therefore, whether project reviews will increase voluntary 
compliance with ma^or civil rights requirements. OCR believes 
the high percentage of FY 83 project reviews resulting in / 
corrective action indicates the effectiveness of this / 
initiative. 'Dotson October Letter, pp. 7-8. In characterising 
the results of these reviews7*^however, it cited otily one type 
.of action Correcting a substantive civil rights violation. , 
Haynes Ocrtober Interview. The sheer number of project reviews 
producing change, therefore, does not seem an ad&quate m^ast^re 
of effectiveness. ^OCR also believes an^fe. type o£ review may 
have a deterrent Haf feet and reports "thajiy project reviews have 
stimulated requests for assistance in achieving volunta^ 

compliance from institutions other than th6se^:ar^e1:ed.« Xbid^ , 

■p. 7. , " . 

49/ y OCR FY 84 Budget, pi. 116. To achieve this shift 'in 
emphasis, OCR proposed^ iji FY^ 84 to transfer 44 of the 169 
t>psitions asfsigned to compliance reviews and monitoring to 
voluntary compliancd^ and outreaph, the function re.spoi^sible for 
efforts to obtain corrective Action in project reviews. Ibid., 
pp. 115, 117. According to this proposal, staff ing for the 
compliance review function thus would be ctit 26 percent. It is 
unclear why the proposal was made for FY 84 since the/transfiir 
was completed in FY 83.. Haynes October Interview. 
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review effort, 50/ (XJR's ability to address serious 
dis^crimination problems thus would be further limited by what 
appears > a doubtful trade off between increased and effective 
activity. 51/ 

State Agency Compliance and Enforcement 

The health and human services' block grants established in 

' \" ■■ ■ ■ ■ • ' . . . * 

1981 enlarged and complicated OCR's enforcement 
responsibilities. As discussed at the beginning of this 
chaipter, most of the block grants contain specific 
nondiscrimination, provisions that restate major Federal civil 
rights protections, broaden some, protections, 52/ and , 



50/ This pefSentage is based on OCR's 1 of achievement in 
FY 82, before it began diverting staff to project reviews. 

51/ OCR commented that an earlier draft of this chapter f^^iled 
to consider the breadth of coverage afforded by project reviews 
and their usefulness in identifying problems that can be 
'addressed only by full-scale compliance reviews. Dotson 
October Letter, vp. 7. The Commission believes project reviews 
could be a useful supplement to an adequate compliance review 
effort sifltoe* they would expand OCR's, presence and provide a 
mechanism "for resolving problems that may not require intensive 
investigation or complex remedies, as well as for identifying 
problems that do^ Thie decision to shift substantial resources 
from compliance reviews to project reviews rather than seek 
additional resources for both is, in the Commission's view, a 
questionable policy decision. 

52/ The specific nondiscrimination requirements broaden civjLl 
..rights protections xn that there are no general statutes 
prohibiting discrimination based on sex or religion in 
federallyassisted programs. 
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establish a specific State role in the enforcement 

prgcess. 53/ Ock thus must establish procedures for enforcing 

■• • ' ^ ■ V 

^the new provision^ and involving the States. 54/ Under all the 

. ' ■ ' . ' . • ^ 
block grants, moreover, as in other health and human services 

,funding programs, OCR must, enforce States responsibilities for 

ensuring civil rights compliance in the programs to. \^ich they 

distribute funds and, where necessary,* enforce such compliance 

directly. 55/ "^is task is vi,tally important because large, ^ 

relatively unrestricted Federal assistance programs 

historically have .been particularly subject to civil rights 

abuses. 56/. 



53/ T!he r,ond incrimination provisions require the Health and 
Hujnan Services Department to notify State governors when it 
finds violations in the block grants they administer and give 
them 60 days to secure voluntary compliance. 42; U.S.C. 
§§300w-7(b), 300x-7(b), 300y-9(h) ,^ 42 U.S.C. §708(b)5 42 U.S.C. 
'§8625(b) and 42 U.S.C-. §9906(b) (Supp. V 1981). 

54/ For specific procedures required to implement the ^ * 
provisions effectively see John. Hope III, Acting StafS 
Director, U.S. Commission on Civil Rights, letter to Richard S. 
Schweiker, Secretary of Health and Human Services, Dec. 4, 1981 
(hereafter cited as Block Grant Regulations Letter).. 

55/ The inajor civil rights laws OCR enforces cover all block 
grants, whether or not thev contain specific nondiscrimination; 
: provisions. Theodore B. CTlson, Assistant Attorney General, 
Office of Legal Cqunsel, memorandum to Michael Horowitz, 
Counsel to. the Director, Office of Management and Budget, 
undated. Under these laws State agencies that receive Federal 
funds should ensure compliance by the ultimate recipients of 
these funds. Title VI regulations e&tablish^ a specific 
requirement to th^is effect. See 28 C.FoR.. 542.410 (1982) 
(Justice Department government^wide Title VI regulations) • 

56 / For civil rights problems in earlier assistance programs 
affording State and local agencies wide discretion and 
Commission concerns about the* recurrence of such problems in . 
the. 1981 block grants see. FY 82 Budget Statement , pp.' 106r-16; 
Block Grant Regulatiot£sj;^etter. / , r>o 



Althoug'h .the health and ^human services block gr^^nts^jtfent 

into effect 2 years ago, OCR has not yet issued regulations 

implementing: ttieir civiy rights requirements, blj Lacking 

regulativ^ns, OCR has nojb^arried out its plans for compliance < 

reviews focused on Stajte agencies that administer block rrant 

• . < ■ ', - 

funds. 58/ While it again pl^ns such reviews for. 

^ • ' i • ■ . /l ^ ^ ■ ■ . ' 

FY 84, 59/ its ability to carry them out and to resolve pending 

•V ' ' ' " . . . - ■ . 

complaints may continue to be hindered by delays in issuing the 

' .. . r . • 

requisite regulations. 60 / 



57/ Marcella Haynes, Chi^ef, Division of Policy and Special 
Projects Branch, OCR, telephone interview, Sept. 2, 1983 
. (hereafter cited as Haynes Sept, 2 Interview). OCR reports 
.that procedures have been developed for block grant 
investigations and'^or involving governors' offices in 
resolving compliance problems. Dotson Testimony, ^p. 1236; 
Dotson October Letter, p. 8. The force of these procedures is 
unclear since they are not b^sed on approved regulatory 
standards. 

58/ OCR Implementation Plan; Dotson Testimony, pp. 1232, 
T236. OCR reported it had modified its policy of deferring 
such reviews in instructions to regional offices on annual - 
operating plans. Dotson October Letter, p. 9. The 
instructions., however, pertained to plans for FY 84 not FY 83. 
Haynes October Interview. 

59/ OCR^FY 84 Budget, p. 116. 

— • * 

60/ OCR sent draft regulations in February 1983. to the Justice 
Department and the Equal Eijiployment Opportunity Commission 
(EEOC) ,. which must approve them before they can be published. 
As of early September, there were unresolved differences of 
interpretation between OCR and EE^OC, and the Justice Department 
had not communicated its views. Haynes Sept. 2 Interview. 
Since block grant regulations have not been approved , OCR has, 
proceeded with compliance activities by using standards 
established .in its regulations implementing major civil rights 
laws. Betty Lou Dotson, Director, OCR, memorandum to Regional. 
Directors, Feb. 16% 1982 ; Dotson October, Letter , p. .8. 
Enforcement based on such standards, however, must, be limited 
because the major civil rights ?.aws OCR administers do not 
cover all discrimihatory policies and practices prohibited in 
block graint programs. . r> a 



Civil, rights compliance activities in block grants also 
have been hindered by inadequate resources* . Since early FY SI, 
XR has planned to test methods of involving States in 

complaint investigations and compliance j reviews. 61 / It has 

'• . ■ i ■ . ■ ■ • ' 

had difficulty interea^:itig States, however, because- it has had, 

no fiinds to compensate them for the extra ef forijB,__the__p^|i)ject 

would entail. 62 / OCR has said it expects the project to be 

under way in FY 84, 63/ but under the proposed budget there 

still would be no funding for it. 

Technical Assistance 

Technical assistance to encourage voluntary civil rights 

compliance has been, a key component of OCR'd eniEorcement 

program since 1978 when regional .units were established and . 

' ■■' ' - ' i 

substantial contract funds coiomitted to 'assisting recipients, 

protected individuals, and other concerned groups in 



[61/ Betty Lou Do.tson, Director, OCR, memprandiim to the 
^Secretary, Dec. 18, 1981. 

62/ Haynes Sept. 2 Interview. OCR repdrts that failure to 
complete this project has not diminished its capacity to ensure 
civil rights compliance in block grant programs. Dotson 
October Letter, p.* 9. State activities | that could supplement 
.OCR's and, therefore, increase the total enforcement effort may 
haveVbeeh limited, however. - • • 1 

\ ■ ' • ■ ■ ■" . 

--X V. • . i ■ ■ 

63/ Ma\cella Haynes, Chief, Special Projects Branch, OCR, 

^lephone interview, Sept. 15, 1983. . i / 



, 62 
understanding section 504. 64/ ' Despite OCR's increased 
emphasis on voluntary compliance with All th6 laws it " 
enforces 65 / and this^gency's^ belief that many vie tiuo of 
discrimination do not knDw their rights or how to Bec\'X> - 
them, 66 / resources for technical assistance have been severely 
limited, 67/ ^ 

Since the end of FY 81, OCR has had no funds for new 
technical assistance contracts* 68/ A substantial portion of 
funds left over from earlier yearsj moreover, were committed . 



64 / Cynthia G. Browti, former Principal Deputy Director, OCR, 
Department of He&lth, E*ducation, and Welfare, telephone 
interview, Sept. 22 i i9J|3.. Contract funds supported the 
development and dissemination of public information mate'rials, 
compliance handbooks and models, workshops, hotlines and onsite 
visits to provide more individualized guidance, and other 
special projects. Regional technical* assistance staff, on an 
ongoing basis, also met with groups of recipients' and protected 
individuals and. responded to requests for specific advice. 
Ibid. , 

65/ Dotson Testimony,^ p. 1217. - : 

66/ OCR associates its declining complaint receipts with **a 
constituency which currently is generally uninformed about 
health and social services civil rights issues and 
protections." It>p lamentation P,lan Update. ' 

67/ For previous Commission concerns about this problem see FY 
83 Budget Report , p. 28. 'Reviewing an earlier draft of this 
chapter, OCR suggested the resource problem recently had been 
resolved by the transfer of 44 positions. to the function 
principally responsible for technical assistance. Dotson 
October Letter, p. 10. As dispussed below, it is unclear 
whether additional resources now are available for technical 
assistance activities except, those related" to project reviews. 

68/ Steven Me lov, budget analyst. Planning, Evaluation, . and 
^Budget Division, OCR, telephone interview, Sept. 22, 1983 
(hereaf£er cited as Melov interview); Dotson October Letter, 
p. 10. ' 
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to section 504 technical assistance. 6^/ OCR, therefore, has 
been unable to initiate ^comparable program's in other areas, 
such as Title VI, where increased awareness iat needed. 70/ 
Under the proposed FY 84 budget, OCR again would have no funds 
for new technical assistance contracts, 7JL/ despite 

— ~ 

69/ Technical assistance plans developed i-n FY 81, for 
example, indicate that in that year 88 percent of the funds to 
provide recipients and beneficiaries with immediate technical 
assistance Involved section 504 issues; Sylvia Drew Ivie, 
Director, OCR, memorandum to the Under Secretary, Jan. 14, 
1981,. attached "Initiative Statement Number 5" (hereafter cited 
as Ivie Memorandum) . OCR now maintains that no more than 22 > 
percent of FY 81 technical assistance contract funds related to 
section 504. Dot son October Letter, p. 10. Information 
requested to resolve this discrepancy was not received in time 
for inclusion in 'this report. 

70/ ^or deficiencies in Title VI technical assistance relating 
to Department of Health, Education, and Welfare programs now in 
the Health and Human Services Department see U,S\^ 'General 
Accounting Office, Agencies When Providing Federal Financial 
Assistance Should Ensure Compliance with Title VI (1980-), pp. 
27, 29. In 1980, OCR believed- Age Discrimination Act technical 
assistance also was needed, including efforts to inform 
protected individuals of their rights. Stewart Paper, p. 327. 
OCR awarded only 4 relatively small Age Discr Aiination Act 
contracts, however.' Ivie Memorandum. In FY 82, models for 
providing pusblic information on civil rights requirements, 
including the Age Discrimination Act, were developed under 
contract. These, however, are intended for State agency, not 
OCR, use. U.S., J)epartment of^ tteal'th and Human Services, 
Report to the Congress on the Implementation of the Age 
Discrimination Act of 1975 During Fiscal Year 1982 . As Required 
by Section 308(b) of the Age Discrimination Act. of 1975> As 
Amended (March 1983), p> 4 (hereafter cited as Agp 
Discrimination Act Annual Report ). ^ 

71/ Melov Interview. , OCR objected to an earlier draft of this 
discussion for over-emphasizing lost contract funds and cited 
considerable* technical assistance activity by staff. Dotson 
October Letter, ^pp. 9-lOr Further research would be required 
to determine whether staff activities adequately substitute for 
those formerly supported by contractus. 

67 
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outstanding and possibly increasing needs. 72/ 

Regional technical assistance staff have increased, though 
possibly not enough to offset the loss of contract personnel* ' 
In FY 80, OCR lost most of these'staff to the new Education 
Department and, as a result, had operating technical assistance 
units in only 3 of :its 10 regions in FY 81 and'FY 82. Tij In 
FY 83, alJL 10 regions again had units providing technical 
assistance, 74/ and the overall staffing level was considerably 



72/ Technical assistance in the past hds been keyed to the 
publication of new regulations. OCR, for example, initiated 
section 504 technical assistance when it published its 
regulations because it believed compliance requirements 
otherwise might not be fully understood. 'James Bennett, branch 
chief, Voluntary Compliance and Outreach Division, OCR, 
interview, Apr. 7^ 1983 (hereafter cited as Bennett 
Interview). OCR recently published Age Discrimination Act 
regulations and expects to issue block grant regulations "in 
the near future." Dotson Testimony, pp. 1232, 1236. It plans 
to provide training in compliance with the block grant 
regulations. Ibid* It' also reports technical assistance 
regarding its Age Discrimination Act regulations but no 
specif ic projects , in this area. Dotson October Letter, p. 10. 

73/ Ivie Memorandum; U.S;, Department of Health and Human 
Services, report submitted under QMS Circular No. A-11-53, (data 
on civil rights activities) for the FY 84 budget cycle, undated 
(hereafter cited as OCR A- 11-53 Repo:?:t).' - 

74/ Bennett Interview. As reconstituted, these units have 
broader responsibilities for voluntary compliance and outreach 
efforts* Willem H. van den Toorn, Director, PlanningL 
Evaluation, and Budget DjLvision, OCR, tnemorandum to Pamela 
Proctor, civil rights analyst, U*S* Commission, on Civil Rijghts, 
July 20, 1983 (hexeAf-ter cited as Van den Toorn July r 
Memorandum). \ . 
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higher. 75/ . 

OCR's justification for this increase, however, indicates 
new staff will be used for negotiating corrective actions 
resulting from project reviews not technical assistance that 
would encourage recipients to resolve civil rights prQblems 
before an Investigation became necessary or to increase 
protected individuals' awareness of their rights. 76 / The 
proposal thus would not address some major deficiencies in 
OCR's technical assistance program. 77 / 
Coordination <. * ■ 

Since 1978, OCR has been responsible for coordinating 
enforcement of the Age Discrimination Act. 78 / It * 



22,/ In July' 1983, OCR reported a 37-position increase for 
voluntary compliance and outreach in FY B3 and an additional 
projected increase of 44 positions in FY 84. Van den XQorn 
July Memorandum, attachment. OCR now reports that the 
44-position transfer proposed for FY 84 was completed in FY 
83. Dotson October Letter, p. 10; Haynes October interview. 

76 / Dotson Testimony, p. 123;?; Dotson October Letter, p. 11. 
Although project reviews involve the units responsible for 
voluntary compliance and outreach, they are a type of 
investigation. Ibid., p. .1233. Commenting on an earlier draft 
of thi^s chapter, OCR noted that project reviews have a 
particular technig^al assistance component but did not explain 
how it differs substantially from technical assistance provided 
in the course of other typea of investigations. Dotson October 
Letter, p. 11. ' ' 

77 / -Project revievs. will enable OCR to reach more recipients. 
Dotson Testimony, p. 1235; Dotson October Letter, p. 7. As 
discussed above, however, they will focus on a narrow range of 
substantive compliance problems. FY 84 plans, moreover, 
provide for as few as 40 project reviews targeted to Title VI 
problems at^d no such reviews for ppssible violations of the Age 
Discrimination Act. Dotson Oc;^ber Letter, p. IJ^*^ 
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specifically is required to ensure consistency among agencies 
required to publish regulations and report annually to Congress 

on implementation of the act» 79/ To some extent, OCR's 

' ■ . . ■ ^ . ■ ' .... . ■ ' ) 

ability to fulfill these responsibilities effectively and carry 

out plans for more vigorous leadership has been hindered by 

policy problems beyond its control. Scarce resources, trowever, 

would appear a more persistent limiting factor. 80/ 

OCR proposed Age Discrimination Act regulations for 

programs assisted by. the Health and Huma^ Services Department 

in September 1979. 81 / /^parent ly expecting to publish final 

regulations shortly thereafter, it planned to develop 

supplementary policies and procedures and, in FY 81, to begin 



78 / OCR Implementation Plan, p., 2. Coordination 
responsibilities carried out^ by (OCR were assigned by statute to 
the Secretary of Health, Education, and Welfare. 42 U.S.C. . 
§6103(a)(1976 & Supp. V 1981). 

79/ 42 U.S.C. S§6103(a)(4), 6106a (Supp. V. 1981). . Foir . 
^omission recoimnendations that Congress establish thes^ 
responsit>ilities to ensure that State and local public and 
private ajgencies are not subject to inconsistent requirements 
see U.S., Commission on Civil Rights, The Age Discrimination 
Study (1977), pp. 45-46, 49. ' 

80/ In FY 82 and FY 83, OCR had the equivalent of only 1 
professional staff member for coordination. OCR A-11-53 
Report; . Dotson October Letter, p. 11* Commenting on an earlier 
draft of this chapter, OCR objected to the suggestion ,it: lacked 
adequate coordination resources and cited staff involvement in 
a numbeJ: of Age Discrimination Act activities. Dotsbp October 
Lettei^ pp. 11-12. Many of these, however, relate to OCR's 
respoj^ibilities for enforcing the act in health and human 
serylces programs rather than to responsibilities for 
coordinating enforcement uy all Federal assistance agencies. 

81/ 44 Fed. Reg. 5510^ (1979). 
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age discrimination compliance reviews. 82/ With such ^ 
enforcement experience, it expected to identify needs for 
further policy m -erprecations and possibly revisions in Age 
Discrimination Act regulations. 83 / The Office of Management 
and Budpf^.t, however, objected to OCR's proposed regulations. 
Conflicting v '.ews between the agencies ultimately delayed final 
publication until December 1982. 84/ In the interim, OCR 
delayed final approval of other agencies' regulations 85/ and 
deferred or scaled back planned activities such as 



82/ Stewart Paper, pp. 326-27. 



83/ Ibid., p. 326. OCR referred specifically to experience 
gained thro'^gh processing Age Discrimination Act complaints, 
but presumably expected to benefit from .experience with 
complianpe~rev lews as- well. • 

84/ 47 Fed. Reg. 57850 (1982). Consistent with the 
government-wide regulations, OCR's proposed regulations 
included a requirement that recipients evaluate their 
compliance with the act and correct any violations they 
identify/ Compare 44 Fed. Reg. 55108, 55116, proposed §91.33 
(1^79) with 45 C.F.R. §90. 43(b) (1982). This requirement has 
been found useful in promoting voluntary compliance. Paul T, 
Hill and Richard Ret cig. Mechanisms for the Implementation of 
Civil Ri;jhts Guarantees by Education Institutions (Palo Alto, 
Calif-: Rand Center for Research on Education Finance and . 
Governance, 1980). rSe Office of Management and Budget refused 
to approve thf* requirement on the grounds it would impose an 
unwarranted paperwork ourden. A^e Discrimination Act Annual 
Report , p. 3. OCR ultimately substituted a Sfilf-evaluatic.i 
requirement that could be -impose^ in the context of an 
investigation. 47 Fed. Reg. 57850, .57860, p'-oposed S91.33 ^ 
(1982). This would not serve the same voluntary compliance 
function as the previous requirement. 

8b/ Ape Discrimination Act Annual Report , p. 3. The 
self-evaluation issue would have been raised by these 
regulations, as well as OCR's, to the extent agencies had 
followed the government-wide regulations, as required. 



compliance re\iews. 86/ 

Pending' resolution of this policy difference, OCR could 
have carrierf^ otit other coordination activities. , For example, 

OCR could have followed up with the many ag*encies that have not 

* > • ' 

attempted to identify patterns ^ind practices of age 

discrimination. It apparent ly in&tead acce'pted their rationale 

that compliance reviews are unnecessary because they receive no 

^complaints. 87/ 

Effective coord ination^seems unlikely .under the proposed 

FY 84 budget. As in the past, OCR expects to have the 

■■ * i . • • I . . ^ ■ 

equivalent of only 1 professional staff in this area. 88/ With.^. 
this minimal commitment, the agency may be able to keep up with 



86/. OCR conducted 1 age discrimination..compriance review, in, 
- FY 82. ^ Ibid., p. 5. , ' . 

p • ■■ 

. 87/ Ibid., p., 6. For the* Commission' s view th-". the absence 
of complaints does not indicate nondiscrimination see U.S., 
Commission on Civil Rights, To Know Or Not to Know (1973), 
p. 61. OCR states its first priority has been to work with 
agencies to ensure publication of final regulations. Dot^n 
October Letter, p. 12. With additional staff , however, it 
could carry out other activities simultaneously. OCR also 
cites activities carried out during the time approval ^^of ^ 
regulations was suspended, specifically an evaluation of the 
mediation process and a .project to develop model outreach plans 
for State units on aging. Ibid." OCR, howiver, did not play a 
significant ^role in the former activity. * R«^thleen O'Brien, 
equal opportunity specialist. Division of Policy and Special 
' Projects, OCR, telepht>ne interview, Oct. .24, 1983. Since the 
models were not designed for ^se ^y other Federal agencies, the 
relation 'of the latter activity to coordination is unclear. 

88/ OCR A-11-53 Report. In commen^ng on an earlier draft of 
this chapter, OCR indicated that &dditional^staf f time Would be 
used for Age Discrimination Act activities but did not clearly 
distinguish between departmental enforcement and 
government-wide coordination functions. Dotson October Letter, 
p. 13« ; , 72 
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requests for reviejj/a. of regulations and technical • 

assistance, 89/ but;pvrobably not carry out additional , 

leadership tasks. 

Resource plans in other areas also would limit OCR's 
It. • • 

leadership in Age Discrimination Act enforcement. With fewer 

resources for compliance reviews, for example, OCR seems 

unlikely to set a gpod example for other agencies that should 

be investigating patterns and practices 6f age discrimination 

ot to develop the experience necessary to assess current ^ 

enforcement policies effectively. 90 / Increased ' technical 

assistance to familiarize recipients and protected individuals 



89/ Agencies were required to publish prpposed regulations 
within 90 days of the issuance of government-wide t^egulatidns 
and tp submit final regulations for OCR review within the next 
120 days. 45 C.F.R. :*§90.31 (b>, (c) (1982).. The', 
government-wide regulations were published in JTJtt^ 1979. 44 
Fed. . Reg. .33768 (1979). Only 4 agencies have published final 
regulations^, however. Age Discrimination Act Annual -Report , 
p. 2. OCR comments on an earlier draft of this chapter 
indicated a ffwrther delay in approving other agencies' 
regulations pending the resolution of a suit Contesting the 
validity of departures from . the . government-wide regulations. 
Dotson October. Letter,, p. 13. It thus is unclear- at what point 
OCR will have a substantial niimber of regulations to approve 
and increased technical assistajice : requests from other agencies/ 
implementing the Age Discrimination Act. The case is Action 
Alliance of Senior Citizens v. Schweiker,- No. 83-0285 (D.D.C. 
filed Feb. 2, 19B3)V 

■ ■ \ V 

90/ OCR's ability to identify patter^is and practices of age 
discrimination and needs for further work on policies and 
procedures also may be limited tjy inadequate inforoat ion S 
collection. OCR reports no survey of age discrimination and 
plans rfb such survey in FY 84.' Dot^-ou Testimony, p. 123^; OCR 
FY* 84 Budget, p. 111. The agency, usi'..^ other sources 'to target 
compliance problems. Dotson Testimony, p. 1235; Dotson October 
Letter, p. 13. The Commission, however, doas not bejlieve these 
are an effective substitute for surveys presenting a clear 



overall picture of possible civil rights ^^ations. 
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with its relatively new regulations also seems doubtful. 
Without more resources and renewed commitments, longs taafliitg 
deficiencies affecting vital^ human needs seem likely to persist 
in/pCR's enforcement program,^ / 1 . 
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DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT 
OFFICE OF FAIR HOUSING. AND EQUAL OPPORTUNITY 
Enforcement Responsibilities 

The. Q^ce of Fair Housing a^4 Equal Opportunity (FHEO) of 
the Department of Housing and Urban Development (HUD) has the 
lead responsibility for Federal enforcement! of Title VIII of 
Che Civil Rights Act of 1968, the Fair Housing Act. 1^^ TitV. 
VIII JSrohibits discrimination in the sale ox rental of mpis't 
housing in thft United JStates. 2j HUD's responsibility for 

s ' ^ ■ ' ■ • ■ ' . 

processing and investigating comt)laints under the Federat fair 
housing law -is specified under; Title VITI • V 

FHEO also, enforces in HUD programs the civil rights 
provisions contained in Title Vlybf the Civil Rights Act of 



\l 42 U.S.C. §§3601-3619- (1976 .& Supp. V lV'Jl). T; le VIII ^ 
prohibits, with certain exceptions, discrimr aaticn u the basis 
of race, color, religion, sex/ or national :iigln jo he 
financing, brokerage, sale or rental of res c.enuic.' property. , 
Id. §83604-3606. FHEO also administers Exe^utiv- Order 
11,063, a^ amianded, which in part directs Fe ^ ^ 1 agencies to 
take actxon to prohibit discrimination on the pasis of race, 
color, religion, sex or national c-igin in the sale rental 
of housing assisted by Federal funas.. guarantees, or • 
insurance. Exec. Order Np. 11,063, : C.F.R. 652 ( 1959-1963 
Comp;)-, repr;..Lfcd in 42 U.S.C. S1982 apt). at 1217-17 (1976)^ as 
amended by Exec. Order No. 12,259, 3 C.F.R. 307 (1981), 
reprinted in 42' U.S. C. §3608 app. t 816-818 (Supp. V 1981). . 

2/ '42^.8.0. §§3604-3606 (1976). ' 

3/ 42 U..-:.C. S3610 (1976). 
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1964s 4/ section 504 of the Rehabilitation Act ct l<)73, 5/ and 
the A^e Discrimination Act of 1975. 6^/ FHEO- also administers 
several other nondiscrimination provisions contained in program 
legislation: for example, section 109 of the H msing and 
Community Development Act of 1974, requires t/Citidisorimination 
in HUD funded local block grant programs. 2' Further, under 
Executive Order 12,259, FHEO is responsible for leading and 
coordinating the administration of all Feder%V activities 
relating to housing and urban development to promote the^cal 
of fair housing. 8/ 

FHEO has been marked over many years by v^r^iaknes J€:r in its 
enforcement efforts due to the lack of r^-ourr^s needed for a 



4/ 42 U.S.C. J2000d-2000d-6 (1976 & Supp. V 1981). Titl'e VI . 
prohibits discrimination based- on: race, color, or national 
origin in programs or activities receivin; red^A*al assistance. 
Id. §2000d. . • ' - . 

5/ 29 U.$.C. §§794 (1976 & Supp. V. V:^81). Section 504 
prohibits discrimination on the basis of handicap in 'a 11 \ 
federally assisted and federally conducted prograilis. ' 

,6,/ 42 U.S.C. §§6101-6107 (1976 & Supp. V 1981). The Age 
Discrimination Act bars di8criiii-i!..?.:?tion because. of age in. 
programs and activities receiving .federal financial 
assistance.- - Id. , §.6102. 

r ■ ' ■ ' ' ' ' . 

>/ 42 U.S.C. .§5309 (1976 6t Supp. V 1981). Section 109 bars . 
discrimir ation based on race, color, national origin, sex, age, 
and handicap funded under community development block grant ' 
programs. ^ 

8/ Exec; Order No. 12,259, 3 C.F.R. 307 (1981), reprinted in 
42 U.S.C. §3608 app. at 816-818 (Supp. V 1981). 
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strong and reliable compliance program. During FY 83 FHEO 

civil rights activities continued to be hampered by inadequate 
staff levels, a problem likely to persist under the FY 84 
budget.' As a result-, FHEO will continue to have difficulty, 
protecting individual housing rights and preventing 
discrimination xn KUD programs. Without effective enforcement 
efforts, HUD lacks the credibility to promote and gain 
voluntary civil rights compliance in the Nation's housing 
markets, a stated objective of Reagan Administration ciyil 
rights policy* 10/ ' 



9/ U.S., Commission on Civil Rights: The Federal Civil Rights 
Enforcement Effort— 1974, vol. II: To Provide. ..For Fair 

^ xHpusing (1974), PR. .14, 38 (hereafter cited as 1974 Fair 
Housing Report ); Twenty Years «After Brown (1977) p. 126; and 
The Federal Fair Housing Enforcement Effort (1979), pp.* 16-19, 
232, 235 (hereafter cited as 1979 Fair Hous^ing Report ); and 

"Ches"CeT-C".— McGuirei"Assistant Secretary for .Fair Housing and 
Equal Opportunity, Department of Housing and -Urban Development, 
letter to Henry Eschwege, Director^ Community and jEconomic 
Development Division, U.S. General Accounting Office, Oct. 31, 
.1977, attachment: .pp. 2, 3, 5; Patricia Roberts Harris, 
Secretary of ^Housing and Urban Development, letter to Arthur S. 
Flemming, Chairman, U.S. Commission on Civil Rights, Mar. 2, 
1979. i The Commission has found Federal fair housing 
enforcement to be lindepnnined both by weak provisions in Title 
VIII and by inadequate budgetary resources for investigation 
and compliance activities. 1979 Fair Housing Report , 
pp. 230-32. ' • 

10/ The administration has forwarded to the 98th Congress 
proposed legislation to strengthen Title VIII enforcement. 
Fair "Housing Legislation: Meissage to the Congress .Transmitting 
Proposed Legislation, 19 WEEKLY COtff. OF P.RES; DOC 991 (July 
12, 1983). The legislation supported by.. the administration, 
S. 1612 and H.R. 3747, joined two other bills, S. 1220 and H.R. 
3482, that ^ad been introduced earliest in the 98th Congress to 
strengthen Title VIII. The Commission commented on the above, 
bills in October 1983. See Clarence M. Pendleton, Jr., 
Chairman, U.S. Commission on Civil Rights, letter to Senator 
Charles McC. Mathias, Oct. 6, 1983 (transmitting staff analysis 
of legislation to strengthen Title VIII). h^^>^ 



Budget Totals 

As table 5; shows, funding for the Office of Fair Housing 
and Equal Opportunity has increased each year between^ FY 80 and 
FY 83. Inflation, however,, has limited the impact of this 
increase on FHEO compliance activities. One means of measuring 
the impact of inflation on FHEO spending power is through the 
use of Gross National Product deflators supplied by the 
Congressional Budget Office (CBO). Although these deflators 
.are not' specifically geared to measure rising costs in Federal 
civil rights enforcement activities, 11/ they may provide an ^ 
approximate measure of enforcement resources, including FHEO's. 

The FY' 84 budget appropriation for FHEO is $28,675,000, an 
amount $287,000 less than the FY 83 budget level. 12/ *After 
adjusting for inflation with the CBO formula, it appears that 

the real\^pending power~of"FHEO in FY 84 would be only ' 

marginally greater (about 1 percent) than in FY 80. 13 / 



11/ For discussion of the use and 'limits of the§e measures, 
see chapter 1. *' 

•. . ■ 

12/ FHEO's FY 84 budget was approved at the same level 
requested. Craig White, budget analyst. Office of 
Administration, Department of Housing and. Urban Development 
(hereafter HUD), telephone interview, Nov. 1, 1983. 

13/ In FY 83 FHEO's spending power was about 6 percent more 
than in FY 80 after adjustment for inflation. These estimates 
are derived by dividing the FHEO appropriation by a factor that 
accounts for annual infJ.ation rates since 1980. Deflators for 
each fiscal year through FY 84 wdre provided by Steven Zeller, 
economist, Fiscal Analysis Division, Congressional Budget 
Office, telephpnte interview, June 20, 1983. 
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• . . Table 5 

FHEO Budget Totals: FY. 1980-84 

(in thousands of dollars) ' 

Fiscal Year ^ Appropriation a/ 

(annualized) 

1980 $22,060 

h ■ t ... 

1981 • " 26,726 

V 

1982 27,304 

1983 . 28,962 

1984 • 28,675 



sj Figures represent what FHEO could have spenf during the 
entire fiscal year under each spending ceiling* 



_ SOURCES: U:»S. ,3epartment_of. .Housing and Urban DeYelpp_ment :__^_ 
Congressional Justification for 1982 Estimates (March 1981), 
pp. R-1, S-1 Cfor FY 80 appropriation); Congressional 
Justification for 1983 Estimates (March 1982), pp. P-I, Q-1 
(for FY 81 appropriation); Congressional Justification for 1984 
EstjLmates (March 1983), attachment III, p. 1; attachment IV, 
p. 1 (for FY 82 and FY 8^3 appropriations); and Craig White, 
budget analyst, Office of Administra|:ion, Department of 'Housing 
anS'Urban Development, telephone interview, Nov. 1, 1983 (for 
FY 84 appropriation). 
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Staffing 

The CoramissTon has found in the past that staffing and 
appropriations f^r FHEO have been insufficient to carry, out the 
multiplicity of civil rights responsibilities for fair housing 
leadership that are assigned to HUD, lAj In the laite 19708, 
FHEO had fewer than 500 staff assigned to duties at HUD 
headquarters,' 10 regional offices, and 41 area offices. \bj 

After two sharply critical studies of FHEO performance were 
released in 1978-79", J^/ HUD began to seek substantially 
' higher staff ing for its civil rights activities. In FY 80, the 
FHEO staiEf was increased by more than 13.8 percent to fill 552 
positions. 17/ In FY 81, HUD initially sought -to' increase the 
FHEO staffing authorization by 23.6 percent to 682 positions as 
part of a comprehensive strategy to improve the unit's 

/ ' ^ ~ 

14/ 1979 Fair Housing Report , pp- 16, 17. 

15/ Ibid., p. 15. See also HUD: The HUD Budget: Fiscal Year 
^ 1979 (Summary) (January 1978) , p. FHEO-1; The HUD Budget: 
Fiscal Year 1980 (Summary) (January 1979), p\FHEO-l; and 
Budget: Fiscal Year 1981 (Summary) (January 1980), p. FHEOl 
(hereafter cited as FY 81 HUD Budge t). 

16/ 1979 Fair Housing Report , pp. 5-56, 230-35; and U,S., ' 
General Accounting Office, Stronger Federal Enforcement Needed 
to Uphold Fair Housing' Laws (Feb. 2, 1978), pp. 4-29 (hereafter 
cited as GAO Report ). ' ^ 

yy See figures ir. FY 81 HUD Budget , p. FHEO-l; and HUD, FY 
1982 Budget (Summary) (January 1981), FHEO- 1 (hereafter cited 
as FY 82 HUD "budge c/ . 

80 , 
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performance. 18/ This figure subsequently was revised downward 
by the new administration, 19 / and FHEO staff filled only 610 
positions in FY 81, 20/ As table 6 f.ndicates, FHEO stsaffiiig 
has been declining since. 

The staff of FHEO totaled 576 positions in FY 82, 438 in 
the field and 138 at headquarters. 2lA FJlJEXCheadquarters staff 
I manages critical enforcement functions such as planning, 

evaluation, and the. direction of FHEO field staff. The loss of 
even a limited number of headquarters staff positions can 
result in less effective HUD civil rights performance. ^ 
. A reduction in force -carried out by HUD during early FY 83 



eliminated 16 (about 11.6 percent of the total) FHEO 
headquarters positions. 22/ The FHEO office, responsible for 
overseeing Title VIII enforcement lost 4 of its 23 x, 
positions. 23/ The professional staff assigned to systemic 
Title VIII investigations affecting multiple complainants was^ 



18/ FY 81 HUD Budget , pp. FHEO-1, 2. 

, I.. / ■ * 

19/ Justi f ication for 1982 Estimates , p. S-1. 

20/ HUD, Congressional Justification for 1983 Estimates (March 
1982) p. Q-6 (hereafter cited as Justification for 19b3 
Estimates ) . 

21 / U.S., HUD, Congressional Justification for 1984 Estimates , 
(March 1983), Attachment IV, p. 6 (hereafter cited as 
Justif iqation for 1984 Estimates ) . . 

22/ Ibid, and Nokama Smith, budget officer,. Office of 
Management and Field Coordination, FHEO, HUD, interview. May 
17, 1983- (hereafter cited as Smith May Interview). 

23/ Justification for 1984 Estimates , p. 7, 8-9 and 
Justification /for 1983 Estimates , p> Q-7 , Q-9 

o 

ERIC 
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' Table 6 i 
FHEp, Fuil-Time, Permanent Staff Positions*: FY 80-84 



Fiscal Year 
1980 
•198L 
1982 
1983 
1984 



f 



Authorized a/ 
560 
590 
569 
558 
558 



Actua l b/ 
552 
610 



a/ Number of full-time, permanent sta£f permitted 
Congressional budget measures.. 

b/ Number of full-time, permanent staff, actually employed by 
FHEO. Except as noted, figures are for the last day of each;^ 
fiscal year. 




\ 



c/ As of June 30 3 198' 



SOURCES-: U.S., Department of Housing and Urban Efevelopmerit: 
Congressional Justification for 1982 E stimates (March 1981), 
p. S-1 (for FY 80 actual staff); Congressional Justij^ication 
for 1983 Estimates (March 19a2i, p. Q"i (f.or FY 81 actual v ^ 
st^^ff); Congressional Justification for 19S4 Estimates (March* 
1983), attachment IV, p. 1 (for FY 82 actualV^ff); and Nokama 
Smith, 'budget officer. Office of Management and Field j 
Coordination, FHEO, HUD, telephone interview, Aug. 3, .1983 (for 
FY 83 actual staff) and interview, 'May 17, 1983 (for FY 80 - FY 
84 atJithorized staff). 
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cut I rom 4 to 2. TUo otlictt reiiponsiblo for compliance 

nctivitioH uiuIim* Tith^ VI and other authoritiea» lost moro than 
20 prrcont ol its jit;»U. Total FHEO hendqunrters staffing 

drv>pp*nl to 119 dviring KY B3. 26/ 
v>mj> I A i t^ 

Siucit KY t^l| dctlfiyii and backlogs in the handling of civil 
riKhtM complaints havo become a problem in FKEO operations, 
Ihe ComraiK^ion previously has noted that delays in HUD 
nivost igat ions can lead to a decline in willingness of the 
public ti) iilv complaintSi permit discriminatory conduct to 
pcrjiiiit, a^d result in less succosslul FHEO inveuti^.n^ive 
rttort«. 2// 



K^trina Rohs,» Directori Fair Housing Enforcement Divisioni 
Vheo, KUD» int«rv&«w» May 26. lVd3 (hereafter cited as Ross 
Nay Int<>rvirw). On«! ot the lost systemic positions was 
r^storcfd by rdsssignnM^nt of other FHEO staff. This action, 
hovrv<»r« required tiine-'consaming reorientation of the 
rraft»ign<>d staff member* Ibid. 

^ ^st itication for 19 84 Estimates , attachment IV, p. 7, and 
^^ith Hay Interview. 

26/ Kokama Smith, budget officer, Office of Management and 
Field Coordination, FHEO, HUD, telephone intervievi Auf^ 3, 
l^HI (hereafter cited as Smith August. Interview). The figure 
Cited is for FHEO staff inr of June 30, 1983. HUO points out 
that despite these figures, fair housing staffing and funding 

b^mn treated *Niore favorably^ than staffing and funding at 
t9v l>epartMnt overall. Antonio Monroig, Assistant Secretary 
f;r Fair Mousiim and fiquaL't>pportunity , HUD| letter to Linda 
Cliavet, Staff Director^ U.S. Co«miasion on Civil Righta» 
Sept. 19, 194i, p. 2 (hereafter cited as Honroig Letter and 
losures) . 

}]/ 19?9 Fair Housi'na^ Kei»ort > pp. 29, 37. 
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Th'^ ability raKO lo avoid delays and backlogs in 
complaint handling renains a matter of concern because Title 
VIII complaints to HUD are projected to continue at the current 
level of abou^t 5,Q00 annually. 28/ Complaints of 
discrimination in HUD assisted programs arc expected by HUD to 
increase substantially in FY ^ and FY 84^ 29/ ) 

Backlogs of Title VIII cases open moire than 90 days 30/ 
increased in both FY 81 and 82, and at the end of the first 6 . 
months of FY 83 the backlog stood at 865 complaints, 31 / In FY 
80» the backlog of the Title VIII cases had totaled onl^ 
35. 32 / These backlogs developed even as the number of 



28 / Justification for 1984 Estimates , attachment IV , p, 14 • 

29/ ' Ibid., p. 15. - ' 

30/ Title VIII complaints that are open more than 90 days are 
considered to be backlogged. Ibid., p. 14. HUD believes the 
number of Title VIII complaints "over 90 days old** should be 
assessed in light of the fact that Title VIII requires 
termination of efforts by the HUD Secretary to obtain voluntary 
compliance "only when a Federal Court trial in £ civil suit is' 
brought by an individual*" Monroig Letter and Enclosures, 
p. 5. HUD did not indicate the extent to which such efforts 
may have contributed to the recent growth of backlogged Title 
VIII cases. 

31/ Ross May Interview. (Data received during interview are 
cited hereafter as FHEO Title VIII Data). The Title VIII 
backlog in FY 81 stood at 209; in FY 82 the backlog was 987 
cases. Figures. from Justification for 1983 E s timates , p. Q-16; 
and Justification for 1984 Estimates , attachment IV, p. 14. 

32/ Justification for 1982 Estimates , p. S-21. 
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successful conciliations of Title VIII cases were * 
increasing, 33 / 

At the end of the first half of FY 83, 54 percent of all 
open fair housing complaints were more than 90 days old. 34/ 
Moreover, one-quarter of all open Title VIII complaints were 
more than 180 days old. 35 / Such delays in resolving 
complaints are of ^^articular concfern because the time limits 
for the investigative phase of Title VIII complaints calls for 
prompt action. 36 / Further, private suits under Title VIII 
must "be commenced within one hundred eighty days after the 
alleged discriminatory housing practice occurred," 37 / 



33/ FHEO Title VIII Data. HUD cited the increase in 
successful conciliations as an indicator of more effective 
Title VIII enforcement. Monroig Lettev and Enclosures, p. 1. 
HUD also c^ted monetary compensation awards that are "higher 
than ever" as a result o^ successful conciliations. Ibid. 
Review by* Corpmission staff, however, of FHEO Title VIII data 
could not confirm this second point, nor did HUD provide 
supportive data on its comments on this chapter when in draft 
form. 

34/ Calculated from FHEO/HUD Complaint and Compliance Review 
"System Report E02BBCA, "Title VIII and EO 11063 Complaint Aging 
Report" (through Mar. 31, 1983), p. 1. 

35/ Ibid. 

36/ HUD is required by Title VIII to complete Title VIII 
investigations within 30 days of the filing of complaints with 
HUD. 42 U.S.C. §3610(a) (1976). This 30-day limitation 
applies only to FHEO investigations or reactivation of 
complaints after previous referral to a State or local agency 
with fair housing responsibilities. I^. §3610(c), 24 C.F.R. 
§105.21(a)> (1983). HUD currently requires State and local 
agenciea, to investigate "the average complaint" and "set [the 
complaint] for conciliation, within 30-*45 days." 24 C.F.R. 
§115. 2(c) (1983^).. 



37/ 42 U.S.C. §3612(a) (1976). 
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-a requirement that is less likely to be met ^ complainants 'who 
have not received administrative determination regarding their 
^ complaint, 38/ 

FHEO closures of Title .VI and section 109 complaints during 
FY 82 did not keep pace witih the increase in the number of 

■ r \ .: 

these complaints. 3^/ As a result, the number of open 
complaints on hand at the end of the fiscal year rose by 17 
percent . ;i£/ During the first 6 months of FY. 83, the number 



./ 



increase. . 



■ / 

open Tiicle'VI and isection 109 complaints oh h^nd 
- significantly. 41 / For the^same period, more than one-fourth 
of all opieh TitlB VI and section 109 complaints had been in 
that status for more than 180 days, 42/' indicating, as in 
earlier years, that delays continued to hamper FHEO 



38/ HUD states th'at to protect individual rights it notifies 
complainants of their right to file a private suit within the 
required* time limits of Title VIII -regardless of whether HUD 
has completed its investigation. Monroig Letter and 
Eilclosures, p. 5. 

39/ Justification for 1984 Estimates , attachment IV, p. 15. 

' 1' 

40/ Ibid, and Justification for 1983 'Estimates , p« Q-17. 

41/ HUD/FHEO Complaint and Compliance Review Systetn Reports 
E02CAC-A and E02ANC-A, "Status Summary of Complaints" (Oct. 1, 
1982 to Mar. 31, 1983), p. 4. ' 

42/ Calculated from HUD/FHEO Complaint and Compliance Review 
System Report E02B^BCE, "Section 109 Complaint Aging Report" 
(through Mar. 31,^983), p. 1; and E02BBCC, "Title VI Complaint 
Aging Report" (through Mar. 31, 1983), p, 1. 
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enforcement action on complaints of discrimination in 

HUD-assisted programs, 43/ ' * 

HUD reduced the staff time in FY $3 and FY 84'allocated to 

>^ • , _ • . 

complaint processing and investigartion, 44 / " Thir^ c^ction 

Am' 

negatively affects both investigation of fair houi;^ng 
•^^^oniplaints and of possible discrimination in HUD pt-ograms. 

iiUD estimated its personnel would close about 2,300 Title 
VIII complaints a year in both FY 83 and FY 84, 45/ this would 
approximate the number of Title VIII closures in Fy^32, 46 / 
Yet", the reduction in the FHEO staff time allocated to Title 
^^"^""^Vlll complaint handling in both years by HUD 47/ would Tikeiy 

result in about 150 ta. 225 fewer complaint closures 

■ ■ ■ V H 

annually 48/ and w€>uld limit the* capacity pf FHEO to reduce - 



43/ 1979 Fair Housing Repor t > pp. 37-38. FHEO states that it 
seeks to close complain-s of possible discrimination in 
HUD-funded program activities in less than 180 days but is not 
required to do so. HUD regulations for Title VI specify only 
that inyescigations shall be "prompt." 24 C.F.R. §1.7(c)( 1983) 
and Wiite Madispn, s^rpervisory equal opportunity specialist, 
Program Compliance Division, FHEO, HUD, telephone interview, 
July 28, 1983 (4ie re after cited as Madison Interview). 

> . ^ 

44 / Justificftion for 1984 Estimates , attachment IV, 

pp. 14^15. 

45/ Ibid., p. 14. ^ , ' 

46/ Ibid. 

***~" • 

47/ Ibid. ^ The reductions would amount to about 7 fewer staff 
^ars for Title VIII complaint f)roce8sing in both FY 83 and FY 

84. Ibid. 

48/ Ibid. _ . 
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its existing lar^e-Jfeacklog ^ complaints. kSj HUD 

•itself estimated that a backlog o£ 500 Title VIII complaints 
will continue during FY 83 and FY 84. 50/ . - 

For investigation and processing of complaints of 
discrimination in its programs in FY 83 and 84, HUD allocate 
19 percent fewer staff years than in FY 82* 51/ In spite of 
tftese reductions, HUD estimated that in both FY 83 and FY 84 



' 49^/ FHEO staff stated that the planned issuai.. .^^ a new field 
operations handbook in FY 83 and planned trainin,, i/^r field 
• staff in Title VIII complaint handling procedure: c ^i"' 
increase Title VIII activity by, regional staff, i .L\fiancing 
the quality and quantity of Title VIII investigiL**:r>: results 
without increasing staff levels. - Rbss May Ihfeervir^v/p Harry 
Carey, Acting Directpr, Office of Fair Housing ExTf^^t cement , 
FHEO/HUD, interview, June 1, 1983; and Katrina .RosR; Director, 
Fair Housing Enforcement Division, FHEO, HUD, inteTrvieWa Ju^e 
\l, 1983 (hereafter cited as. Ross June Interview) . . FHEOj 
however :valso indicated that it wSuld not act to issue Title 
VIII regulations providing a comprehensive interpret:atior»> and 
def initionJ^of prohibited conduct under Title VIII for the use . 
of HUD staff, the, public,, and che courts: HUD stated that it 
would defer issuance of Title VIII regulations until efforts to 
amend the Fair Housing Act in Cohgrer,:^ were completed. . Peter. 
Kaplan, Director, Of fice of Prograia Stai^^ards and Evaluation, , 
FHEO, HUD, interview,^ June 3, 1983* (here,ai;rc^.ir cited as Kaplan 
June Interview). 

- 50/ Justification for 19 ^ , Estimates , attachment IV, p. 14. 
The Jjflcklog of Title VIIT. Complaints is composed of unresolved 
cases referred by HUD to ^'''.zt^B and I:>cal agencies for handling 
and of cases retained by I^Jv^D' for its own action. 

51/ Justification for 1982 Eotimates , dttachme,nt JV, p. 15. 
This discussion includes FHEO program non-disc riminatioa 
responsibilities under Title VI, section 109, the Age 
Discrimination Act, section 504, and equal employment .. 
opportunity contract clauses involved ^ in HUD-assisted ' . 
activities. Ibid. --c 
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FHi-J would close substa'ntially increased numbers of prograro 
aiscrimination complaints. 52/ The level of staff hours 
allocated by HUD to meet its complaint closure objectives, 
however, appeared to be 52 percent ^oo low for FY 83 53 / and 88 
percent, too low for FY 8^, whet^i me jured against the past 
performance of FHEO. 54/ . 

FHEO staff believe that improved staff efficiency and use 
of - a detailed program complaint invad^tigation. manual irow under 
preparation should increase effective use of its regional staff 



"52/ Ibid/, p'^. ^15. HUD projects that the number of program 
discrimination^ complaints will increase J y about 23 per::i:%nt in 
FY 83 and by the ^ame percentage again, in FY 84. Ibid. One 
reascm f^or an* JLncr^^sed number of complaints is the xhedx led 
issuance in FY 84 o'f\ HUD regulations under section 1/0^ J these 
are expected to result, in a major increase in section j04 
complaints. Robert Ardinger, program analyst: - Progran? 
Compliance Division, FH^Of- HUD, interview, June 15, ii^-j3» 

i3/ Calculated from FY 82\performance and staff years. 
Justir^cation for 84 Estimates , attiachment IV, p. 15. In FY 
83, 21.5 j staff years would be\ needed or HUD^s r^strmate of 389 
closures 'of complaints of prfg^am discrimination. HUD has 
allocated only 14.1 staff yearsNfor FY 83. — - 

54/ Ibid. In FY 84, about 26.5 sb^aff years w[ould bt r^-quxred 
for HUD' s estimate of 480 closures af complaints. HUD has 
aliocatedi 14.1 staff years for FY 84.^ 

/ 
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Investigators, 55 / Nonetheless, it appears unlikely that the 
efficiency of FHEO investigations can be improved to achieve ' 
the number of complaint closures that HUD has estimated for FY 
83 and FY 84. If receipts of program discrimination complaints 
increased to the levels FHEO projected for FY S3 and FY 84, 
delays in investigations and backlogs of these complaints are 
likely to be continuing problems. 56/ , 



55/ Laurence D. Pearl, Director, Office of HUD Program 
Compliance, FHEO, HUD, interview. May 27, 1983 (hereafter cited 
as Tear 1. May 27 interview) and Madison, Interview. FHEO stated 
that^. staff would also receive training in statistical analysis 
techniques and investigative procedures during FY 83 that would 
improve, staff effectiveness. HUD stated that its ^ . 
investigations of Title VI and section 109 complaints of 
discrimination already has "become considerably more effective 
in identifying and correcting discriminatory, practices." HUD 
;atated that its findings of ^upparent noncompliance rose from 10 
percent of the complaints investigated in FY 81, to 14 percent 
in FY 82, and to 24 percent in FY 83. Monroig Letter and 
Enclosures, p. 7. HUD did not discyss how these percentages 
were determined'. Nonetheless, the improvement in the 
percentage of investigatici^s leading to findings of^ 
noncompliance appears alsO;^t6 have been accompanied by a 
decline in the number of complaintd being closed,' when compared 
with. FY 82 performance. HUO/FHEO Complaint and Compliance 
Review System, "Title VI: Status Summary of Complaints" 
(through^ar. 31i 1983) (E02ANC-A), p. 2; and Justification for 
1984 Estimates , attachment IV, p. 15. 

56 / According to HUD, the number of Title Vi and section 109 
complaints remaining on hand at the end of FY 84 will equal 
almost 52 percent of the total number of receipts of these 
complaints during that year. Justification for 1984 Estimates , 
attachment IV, p. 15. Complaints carried over from the prior 
fiscal year combine with new receipts" during the current year 
to form the total annual workload for staff. When complaints 
are carried over in substantial numbers from 1 fiscal year to 
another v^ithout staff ificreases to compensate for this added 
workload, a backlog is likely to. develop. 
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Faix Housing Assistance to State and Local Agencies 

HUD is required under the Civil Rights Act of 1968 to x ^fer 
Title vm complaints to State and local agenci^^i administering 
fair housing laws that provide "rights and remedies... 
substantially equivalent" to those under Title Vlft.. 5_7/ Since 
1980, FHEO has provided financial assistance to State and 'local 
civil rights agencies to gfupport the investigation of Title 
VIII complaints referred to them by HUD. 58 / Funds provided by 
FHEO's Fair Housing Assistance Program (FHAP) have ^encouraged 
State and local jurisdictions to adopt "equivalent" fair 
housing laws and* to accept complaint referrals. .59/ During 
FY 82, more than half of all Title VIII complaints received by 
HUD were referred to State and Ipcal agencies for 
investigation. 60 / 



57/ 42 U.S.C. §360l(c) (1976), 24 C.F.R. §115.6 (1983). 

58 / Steven Sacks, Director, Federal, State and LocaI P^o^rams 
Division, FHEO, HUD, inteiTview, May 18, 1983 (hereafter cited 
as Sacks Interview). " 

59/ Justification for 1984 Estimates , attachment III, p. 3j 
6-7. ' • . • r 

60/ Ibid.,, attachment III, p. 7. In 1980, only 13.5 perp^nt 
of HUD's Title VIII complaints w^re referred. Ibid. 
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Since 1980, HUD has sought a $3.7 million annual 
appropriation for FRAP aid. to Stf>te and local agencies* 61/ In 
FY 84y the number of State and local agencies assisted by the 
program will have in'preased to an estimated 90 agencies. 62 / 
Referral of growing numbers of individual fair housing 
complaints to State and local agencies potentially allows FHEO 
to increase its staff time devoted to broader Title VIII 
investigations that have a greater enforcement effect and that 
can lead to Department of Justice prosecutions. 63 / 

It is not clear that HUD can rely increasingly on the 
results of State and local investigation and conciliation 



t>l/ Sacks Interview. FHEO staff characterized the current / 
allocation for FHAP as "programraatically adequate" to fund \ 
annually the total ntunber of agencies that have sought FHAP 
support. In fact, actual outlays for FHAP aid to State and 
local agencies between FY 80 and FY 82 were substantially below 
the annual appropriations during these years, due to delays in 
program implementation. As a result^a substantial carryover 
developed of funds appropriated fo^i^AP. ' Thus, in FY 83 j FHEO 

. estimated that obligations of FHAP^pa to State and local 
agencies would total $6,747,000, an amount almost double the FY 
83 appropriation for the prograro., Justification for 1984 
E s t imate s , attachment III, p. 1. When the funds carried over 
from earlier appropriations are exhausted, considerably reduced 
funds will be "available for FHAP assistance. to State and local 

. agencies. , . ■ , 

62/ Sacks Interview. . ^ 

63/ FHEO investigation of systemic Title VIII complaints Is 
discussed in greater detail beginning at p. 24. ' 
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activities. 64 / Almost two-thirds of all backlogged HUD Title/^ 



VIII cases in early 1983 were of complaints that HUD had 
referred to State and local agencies. 65/ Further, a detailed 



program audit this year of FHEO performance in 1 HUD regional 
office found monitoring of State and local ' agencies to be 



64/ The referral of Title VIII complaints to State and local , 
agencies for investigation and enforcement action does not end 
hud's responsibility for prompt handling of such complaints. 
,The HUD Secretary^ retains the right to recaUk^efef red 
complaints upon certification that "the protection of the 
rights of the parties or the interests of justice require such, 
action.'* '42 U^S.C. §3610(c) (1976). HUD regulations state 
that "such certification [and complaint recall] shall be made 
routinely when the ^tate and local agency has not commenced 
proceedings within 30 days following the referral of the 
complaint to it, or... has not carried forth such proceedings 
with reasonable promptness within the judgment of the Assistant 
Secretary." 24 C.F.R. §105.20 (1983).; 

65/ FHEO Ti^le VIII Data. The percentage of complaints 
backlogged at State and local agencies (^66 percent) exceeded 
the percentage of Title VUl compiai^nts referred to these 
agencies (61 percent) suggesting their complaint resolution 
activities are less timely than HUD's. 



/ 
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"inadequate." 66 / Also, Title VIII conciliation agreements 
gained by State and local agencies are obtaigj^g monetary 
awards for complainants that average 90 percent less than those 
HUD obtains in its conciliations. 67/ 

The headquarters FHEO staff administering the FRAP State 
and. local program has been limited to 5 or fewer positions 



66 / Lee M. Stevens, Region/V Inspector General for Audit, HUD 
Audit Report to Alfred C* Moran, Acting Regional Administrator, 
Region V, Audit Case No. 83-CH- 174-0004 , "Housing 
Discrimination Complaint Investigation," Region V, Jan. 14., 
1983, p. 2 (hereafter cited as Housing Discrimination Complaint 
Investigation)* The audit determined that one reason for this 
"inadequate" monitoring was^^the^unreliability of FHEO data 
processing systems. Ibid*, pp. 19, 20, 24, 27, 30. The audit 
found that the computer program needed lor monitoring State and 
local agencies was never designed at headquarters because FHEO 
/funds "ran out before the program could be developed." Ibid., 
p. 30. It is not clear when an adequate system will be in 
place. In commenting on this chapter, in draft, HUD reported, 
"In FY 1983 considerable activity occurred in the redesign of 
FHEO's ADP monitoring capability for State and local complaint 
processing. HUD's Office of Administratior^^as committed 
resources in FY 1984 to implement these ADP improvements." 
Monroig Letter and" Enclosures : Technical Corrections, p. 1. 
HUD did not indicate the level of resources to be committed in 
FY 84 to ADP improvements or the nature of these improvements. 

67 / FHEO Title VIII Data. Monetary awards under successful 
conciliations by HUD averaged $1,144, while State and local 
agencies gained only an average "of $118 in successful V 
conciliations. HUD staff also were more lijcely to achieve 
Title VIII conciliations that included followup agreements. 
(Not all "successful" conciliations include followup 
agreements.) HUD observed, howevbr, that ef^forts by State and 
local agencies to. achieve early resolution of complaints (e.g., 
to obtain a, unit of housing for complainants) may account for 
their, lower average monetary awards in conciliations* HUD also 
believes that public heairings at the State and loc^al level may 
result in gains in monetary relief that are not reported as 
having been achieved pursuant to conciliation efforts. Monroig 
Letter and Enclosures, p* 6. 
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since its inception, 68/ This staff roust carry out 
time-consuming responsibilities for certifying Title VIII 
equivalency, conducting training and technical assistance, 
reviewing funding proposals, administering contracts and 
memoranda of understanding, and assisting regional staff in 
monitoring State and local handling of complaints, 69 / While 
emphasizing rapid imj>l^entation of FHAP funding for State and 
local agencies, FHEO has not made continuous evaluation of the 
performance of these agencies a priority. , Staff charged with 
oversight of the program thus have not been able to determine 
why problems may be occurring in.J;he complaint performance of 
the referral agencies. 70/ Nonetheless, FHEO Assistant 
Secretary Monroig believes that the program to strengthen State 
and lotal fair housing enforcement has been a success, and "has 
increased dramatically the resources which are available to ^ 
fight housing discrimination." 71 / > 

/ ■ ■ ■ 



.68 / Sacks Interview. 
69/^ Ibid. 

70/ Ibid. FHEO recently f^mphasized to its regional staff that 
careful monitoring of the^'cimelines^i^of State and local agency 
processing" of complaints should be achieved- thr^i^^ugh 
continuation of the currently required 30/60/90 day series of 
progress checks on handling of itidividual complaints.. Montoig 
ter and Enclosures: Memorandum on Title VIII Recall Policy, 
. 3, 1983. 

71/ Monroig Letter and Enclosures > p. 1. The Assistant 
Secretary observed, "Many states and localities have lawti 
stronger th^n Title VIII, thus increasirig [by means of '^D • 
refarrals] the remedies available to victims of- ^ 
discrimination." Ibid. . 9ii 




The State and local agencies handling Title VIII complaints 
are outside' HUD' s .immediate control and day-to-day oversight 
Therefore, effective management of the FHAP program- requires - 
that staff be assigned to a continuirig program of evaluation 
and early problem resolution. The FY 84 HUD budget, howeVSr, 
will not increase hfiadquarters staffing for the FHAP State and 
local program, '2^/ and no clear committment has been made 
rje'garding plans' for training of reigional . staff on FHAP maf ters ' 




73/ » It was not until April 1982 that HUlJ^provided 
comprehensive training; sessions for each regional office on the 
State and local referral program and FHAP, 2 years after the 
program' 8 . inception, Additional training appears to/ be all the 
more important because, for both FY 83 and FY 84 HJUD indicated 
that a considerably increased amount of regional office J'HEO 
staff time, would be devoted to "FHAP Activity." Justification 
for 1984 Estimates ^ attachment IV, p. 14.' HUD stated that 
Regional l^itle VIII stafiE would receive training in laXe FY 83 
on monitoring the complaint processing procedures of State. and 
local referral agencies. HUD also noted that "sufficient funds 
will be available for a FHAP training session in FY 84." 
Monroig Letter' and Enclosures: Technical Corrections, p. .1. 

74/ FHEO staff believe a "systematic complaints monitoring" 
effort planned for FY 84, a^new FHEO field operations handbook, 
and training of field staff should help to improve HUD regional 
office performance on monitoring of complaint handling by State 
and local agencies. Ross May and J,une Intetviews; 
Justification' for 1984 ^timates > attachment IV , p. 9; and 
Monroig Letter and Enclosures: Technical Corrections, p».l« 
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Systemic Activities . ^ ; 

In addition to its action on individual complaints, FHEO 
investigates broader pattern and practice discrimination in 
housing and in HUD programs. 75/ 'This is usually referred to 
as systemic activity. A single pattern and practice case under 
Title yill "^of ten can include ^multiple complaints against a 
single respondent. 76 / 

The Assistant Secretary for Fair Housing has emphasized the 

importance of systemic complaint investigation and stated that* 

increased FHEO activity on these cases would be likely to 

increase HUD referrals of Title VIII complaints to the 
• to 

Department of Justice (DOJ) for possible litigation. 77 / The 
Attorney General is limited to litigation of "pattern and 
practice"^ Title VIII cases or^o cases which raise "an tissue of 
general public importance involving a group of- persons.'', 78/ 
The prosecution of substantial numbers of Title Vfll cases is 



75/ HUD, FY. 1984 Budget (January 1983 ) (Summary), p. FHEO-2 
(hereafter cited as FY "84 HUD Budget) . 

76 / Harry Carey,/ Acting Director, Office of Fair Housing 
Enforcement, FHEO,. HUD^ telephone interview, June'^29, 1983 . 

77 / Antonio Mpnroig, Assistant Secretary for Fair Housing and 
Equal Opportunity, HUD, Testimony before the Subcommittee on 
HUD-Independent Agencies of the House Committee on 
Appropriations,* Apr. 13-14, 1983 (hereafter cited as Monroig 
Testimony); Ross May Interview. HUD can resolve Titl^ VIII 
'complaints only through conciliation^ and persuasion. 42 U.S.C. 
S3601(a) (1976). 

•78/ " 42 U.S. C; §3613 (1976). " " ' 



. ■ . 94 ...... 

^ » ■ . 

critical to .Federal Government ^ef forts to curb housing 
discrimination. 79/' .Persons who would Violate Title VIII have 
little' incentive to coinply voluntarily with the FajLif Housing - 
Act when/ the possibility of Federal Title VIII litigation is ^ 
unlikely., 80/ / . ' " ■ ' • ' • ^ . . , 

^ HUbl s processing of thousands of Title VIII tomplaints each' 
year potentially provides an opportunity for the -agency to 
uncdver- and forward to DOJ substantial numbers o£ pattern and 
practices cases for pcfssible litigation.* In the past, however, 
the Commission found that HUD has referred only a very small 
n^pber of its total annual Title VIII cases to DOJ for possible 
prosecution. 81^/ Coordination and information sharing' between 
the two agencies also were marked by problems. 82 / Such 
weaknesses have persisted. 



79/ 1979 Fair Housing Report , f>p. 62, 71-72, 
' aO/ Ibid., p. 230. . 

81/^ Ibid. ,4^p. 31-32. 
. 82/ Ibid., pp. 64, 69. ^ 
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' HUD reported that itf referred three pattern and practice v 
Title VIII cases to DOJ during FY 82. B3/- "Dfelays of a 
year or more by FHEO between investigations of Title' VIII 
complaints and their referral to DOJ al.so have lessened the 
possibility of- swift litigation by the Department* 84/ 
Coordination of activities between HUD and DOJ still appeared 
to be a problem in 1983. 85/ 

The low number of Title VIII pattern and practice case 
referrals appe xs to result from the inadequate staff time and. 



83 / Monroig Ufetter and Enclosures: Technical Corrections, "p. 
1. The Department of Justice, however^ reported only two such 
referrals by HUD during FY 82. .Thomas M. Keeling, Acting 
Chief, General Litigation Section, for William Bradford 
Reynolds III, Assistant Attorney Generals Civil ^Rights, , 
Division, Department of Justice, lettier to James S.*Arisman, 
civil rights analyst, U.S. Commission on Civil Rights, June 22, 
1983 (hereafter cited as Keeling Letter). In FY 81, HUD ' 
referred 4 paittern and practice matters for possible 
prosecution. In 1980, no pattern or practices cases were 
referred. Additionally, FHEO has also referred to DOJ an ^ 
annual average of 20 other Title. ^y^XII cases that are not 
pattern or practice matters and that apparent ly* 4re, provided 
only for DOJ ' s appraisal aAd general information. Ibid. 

- ■ •■ .. . ' . ■ ... ^ ■ - 

84/ . yWilliam Bradford Reynolds III, Assistant Attorney General,- 
Civil Rights. Division, Department of Justice, lett|r to Antonio 
Monroig, Assistant^ Secretary for Fair Housing, HUD, Jan. 18^. 
1983 (hereafter cited as Reynolds Letter). The Assistant 
Attorney General's letter stress^ that delays xk HUD's i 
referral of Title VIII complaints to DOJ had resulted in the - 
need for reinvestigation of cases and made it difficult to 
locate witnesses* Ibid. The letter was written following 
reported expressions of concern by the Assistant ^Se^retary 
regarding apparent inaction. tjj[>. DOJ on Tifle VIII case 
•referrals. "HUD's Approach to Housing Bias /Stresses 
Cooperatiou Over Litigation^"' Wlashington Post , Jan. 4, 1983, 
p. A- 13. g 

85/ Reynolds Letter. ' 



resources allocated by FHEO to its systemiTc Title^VIII 
ef fcjf ts. ' An effective program of pattern and practice 
'^investigations requires exacting headquarters coordination and • 
'monitoring of specially trained 'staffs of investigators, 
technicians, and analysts,. 86/ In both FY 81 and FX;82,. FHEO ; 
allocated about 32 staf/ year's^ for the investsigatiou of 
systemic Title VI-II cases. 87/ In FY 81, FHEO Closed 360 . 

' rj^^st^mic TitlV ViLI complai^its and referred 4 of them to 

' ' ' ' ^ . '\ ' 

Justice for possible pattern and practice litigation. 88/ •Ln^ 

^ If 

FY 82, FHEO closed 24& systemic complaints. 89 /- * . . ;^ ^ 

^n FY 83 and FY 84, HUD altt^cated 33.3 staff years' for' 
systemic Title VIII i'nvestigat ions but predicted it would 
achieve major^ increases in the number of cases it would 



86/ Bugget; Fiscal' Year 1981 (January 1980), p. FHEO-2; and 
> 1980 Annual .Report (September 1981), pp. 16-17 (hereaftier cited 
as HUD 19^0 Annual Report ) r / ^ 

87/ Justification for 1983sE8timates , p. Q-16; and 
Justification, for 1984 Estimates , attachment IV, p. 14. 
[ '■ * ' '. [ ' / 

V 88/ Justification for 1983 Estimates , p. Q-16; and Keeling 
Letter. ^ " ^ > 

Qo/ Justification for .1984 Estimates , attachment IV, p. 14^. As 
noted, DOJ states that HUD referred 2 pattern and practice " 
ca&esrduring FY 82.^ Keeling; Letter/ HUD states^ that 3 such^ 
referrals were made' during FY .82. Monroig Letter arid 
Enclosures: Technical Correctoions, p.. 1. . *^ 'cs 
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close. 90/ • FHEO estimated it wouV 765 «=-systemic cases in 

FY 83 and 995 cases in FY S4 . 91/ g the first half of FY 

83^*, FHEO closed only 134 such eases. adicatingy that the 

major ijicreas^ in systemic activity pr ed by HUD hai'not 
occurred. 93 / . ^ 

Bas^d on FHEO perfonaajice during ^FY 82, a' total of 101. 

/ r ' 

staff years would be i?equL^-ed to achieve HUD's goal ^f or pattern 
l^nd practi^:e. Title VIII closures in FY ^3. 94/ In FY 84, 131i^ 

y y f ' • ^ ^ ' 

staff years would be needed. ,95^/. FHEO's allocation 'of 33 staff 
years for systei^^c investigations in FY 8^ and tY 84 96 / 



90/ Justi*ticataon. for 1984 Estimates , atta9hme|gt ^IV , p. 14. 
FHEO emfHiasizes' thart^Title VIII Vystemlc complaint 
iftve alligations are a "priority"' and 'that ^referra?! ofc^pattern ^ 
and practice cases to the. Justice Department for ci/vil ^^action 
is a "primary ol?jective" for FHEO. FHEO atided that ir would- • 
"advise Regional of fj.ces. . . to provide for prompt processing of 
cases which have systemic issues" and would expedite referral 
of cases to DOJ for initiation of . civil ^ctioic^s.^. Monroig 
Letter and Enclosures, p. 6. ' » . • 

91/ Justification for 1984 Estimates , attachment IV, p. 14. 
According to HUD., |:he number, of systemic Title VIII complaint 
closures would -triple in FY 83 and quadruple. \n^ FY 84 when* 
mea^red agdinst FY. 82 performance. Ibid. 
ft* 

92 / Ross May Interview. • j ■ ' ' ' 

93 / On reviewing a draft of this chapter, HUD disagreed with 
Vthis conclusion, asser-tin8;<that^"the number of cases xnvplvir»5 

systemic issues*is increasing." HUD 'stated that it had* 346 
' systemic cases "on> hand" at the Aend of the" first 6 months of ^Y 

83 and*planned to^r^solve 66 of -these.'' ' Monrcfig Letter and 

'Enclosures, p. 6. • " ' ' • 

V . ' ■* ' 

94 / Ross May .Interview. \ Calculated from HUD^figures. * 
^95/ Ibid. Calculated from HUD figures.^ 
96/ Justification 1984- Estimates , attachment I^^, p. 14. 



does riot provide the staff needed* jtb achieve its own - 

f • » , * 

. • ■ ■ . ' • » ■ ■•• ' . . 

enforcement objectives.*. The -limited staffing for systemxc 
Txtle" VIII complaint activity also 'is likely to impede^ 
referrals\of substantially^ increased 'numbers of pattern *arid * 
Practice cases to the Department of Justice for po^sibte^ 
litigation. * • ; ; > 

yJProgram''Gomplianee Reviews • ^ 

Cotaplxance reviews l>y FHEO of local HUD-assisted program 

- activities linder Title VI, section 109" ajid o'ther authorities 

. ^ ' ^ f * 
tfffef^a systematic me^ris of ujicovering' unlawful discrimination 

« * • ■ I •. ■ ■ • 

and acting -promptly to correct civil rightp. violations. ^FHEO 
currently concentrates, xts ^compliance reviews on communxty . • » 
development block grant recipients and on local public housing 
authorities. ,97/ , . 

- Program "compliance reviews' also offer HUD the opportunity 

• ■ ^ ' ■ - • . . ' * ji 

to act administratively agi&inst -housing dxsclrxmxnatxon and 

segregation affecting large numbers of units of federally 



97/ U^S.^ Department of Housing and Urban' Development, Office 
bf the Aspistant Secretary for Fair Housing and Equal 
Opportunity, "FY 1982. Implementation Plan for Civil Rights 
'Programs Covered by Executive: Order 12250" (March 1982), p. 26 
(hereafter cit^d as HUD Implementation Plan fo-r Civil Rights 
Programs); Pearl May 27 Interview. The FY 1983 HUD 
Implementation Plan had^not been submitted formally to .the' 
' department of Justic'e^at the time this analysis was prepared 
•and; therefore, was not available • to Commission >taff for 
^review. ^ , • . ^ * ' . i . • \ 



assist^ housing at the local level.. 98/ . HUD's potential for 

■<y . ■ ■ ■ V 

results in this area is' considerable: . the agency's 2 largest 



housing assistance programs ihvolve 2.7 million units of 

' • - • , ■■ . 

low~income hoyising. 99 / ' * ^ ' 

- ■ . 1 * , * * ' ' ■ « 

F^EO compliance reviews of HUDrassisted program activities 
-have been marked by serious performancjB ^ problems in the past, 
and tl^eir potential iiQapa9t .has bjeen diminished. The Commission 
found in the Iffte 1970s that EHEO was petforming annually only 
a small number' of Title -VI reviews relative tp its total number 
of program recipients, 100 / and the, General Accounting Office 

found thAt many HUD program' recipient s* had* "virtually no chance 

' - ' . » \ , ' 

of being reviewed . 'y 101 / Inadequate s<:affing for compliance 



reviews»also was oi ted by' HUD and ^thfe^Department of Justide 



;98/ -HUD is empowered to seek compliance in Title VIII ; 
complaints only through voluntary conciliation. 42 U.S.C". * 
§3610(a) (1976). In contrast, HUD has greater power in cases 
involving discrimination -^and segregation in federally-assisted 
housing in violation of Title 'VI of the -Civil Rights Act of 
1964. .In these cases, administrative tools such as deferrals' 
or funding, termination or reduction of. funding, or imposition* 
o-f required corrective ^actions for cbntinued assistance can *be 
brought to bear* Historically, however, HUD has been reluctaiat 
to -^xercis^-administrati've procedures that jwoi^ld result in the 
interruption of funding -of local programs.. Sg^ 1979 Fgir 
^;ldusing Report , pp. 38-39. " * • - . 

99J HUD, Programs of HUD (October 1982) , pp. .26-27: 

100 / 1979 Fair Housing Report , pp. 16-17, 38. The Commission 
£x)und that HUD compliance reviews had not reached 2 percent of 
the recipients of HUD program recipients in any single fiscal 
yfear as of late 1977. ^Lbid^ p. 38. 

101/ GAO Report, pp. 14-15. " * ' ' 



as the" basics for the small number of reviews performed. 102 / 
HUD began to examine in 1979 the level of staffing 

, ■■ 

increases that would be required to mount "a more extensive and 
effective compliance review program"." 103/ Between PY 80 and 
FY 81 •the authoriaed FHEO headquarters staffing for pjbogranf 

. '\ ' " . ' ' ■ ... - 

compliance activities increased from -23 to 29 positions. 104/ ^ 
At ^he same time, regional- staff years for Title VI and section 
109 program 'compliance reviews were mcreasedo by 20 ^ • 

percent. 105 / HUD also Established a Headquarters « . v 
Investigative Unit to handle -program disprimina^^^ complaints 



^ 102/ Chester C. McGuire,* Assistant .Secretary for Faii; Housing 
and Equal Opportunity, HUD, attachment to letter to Henry 
Eschwege, Director, Community and Economic Development 
Divi'sion, General Accounting Office, Oct- 3li, 1977, pp. 2-3, 
citing U.S. , Department of Just ice, r Civil. Rights Uivisioh, 
"Interagency Survey R'epbr.t'I (September 1977). * 



103 / U'.S. , Department- of Housing and Urban Development and 
uTs ;I , Department of Justice, Civil Rights Division, Memoifeindum 
of Understanding: Regarding .the Enforcement . of Title VI of the 
Civif Rights Act of 1964 (June' 18, 1979 and July 6, 1979) 
(hereafter cited as HUD and DOJ Memorandum of Understanding)*. 
. ' ■ . .C' ' ' ^ , ^ ■ ■■ ' ■ 

104 / . Calculated fr^om figures in. Jus'tif icafe-ion for 1982 
Estimates ,' p. S-8i and Justification for 1983 Estimates , 
p. Q-10. . \ . 

105 / Justification for 1982 Esniipate6 , p. S-23; and 
Justification ft)r 1983 Estimates , p. Q-17. The staff years 
rose from 40.8 td 49.1 years. ^ ' • ' 



' - • , . 101 , . . ; . , 

'and compliance/^reviews under Title VI and section 109 that 
^required high^ly developed statistical 'and analytical 
skilLs. 106/ • ^ ^ ^ . . 

These staffing gains Were not sustained.* The special 
. compliance team was disbanded in 1981 because its travel costs 
were considered too high in light of the limited FHEO travel 
'budget 10?/ - and because the- team "would have required a far 
greater expenditure of staff than had oeen contemplo.ted, at a 
time of increasingly scarce Resources 108 / , Moreover,^ in 
■ FY 82 HUD reduced most of the increased regional staff years 
' for compliance revij^s that had been added in FY 81* 109 / * 



106/ Justification for' 1982 Estimates ,' p. S-14;*HUD 1980; ^ 
Ai^^aal Report , , p. 17; and FY 81 HUD Budget , p. FHEO-3 . 

107/ Laurence D. Peai^l, Director, Office of HUD Program 
Compliance, telephone* interview. May 25,' 1983.. The Commission 
repeatedly h^ recommended -that HUD carry .out a program of 
reviews similar to those that were to be uiWertaken by thia 
team. The Commission has called for' at- leai;t $0 such reviews a 
year to determine, the civil rights status . of local agencies and 
activities receiving.. HUD assistance^ See 1974 'ij'ait Housing 
Report ; p. 346: Twenty Years After Brown , p. 176; 1979. Fair 
Housing Reports , pp* 34-35. ^ ' • 

" . ' ■ ^ -, 

108/ Monroig Letter, and Enclosiire^^ p. 8. * 

— ^— — .Ik • . ■ ■ • f- . 

' * ' * . * ' ' * 

109/ Justification fot 1984 Estimates , Attachment IV,*I>. 16 
"Snd Just ification- for 1983 Estimates , p. Q-17. 
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In FY 82 the number of "reported FHEO program* cotapliance v 

* • » ** ' 

reviews declined. 110/ ^ Mos't important, the actual" number of 

compliance Nfeviews conducted during FY 82 fell 33* percent short 

of the number of reviews that FHEO had set: as its objective for 

^.the year., 111 / The numbei of compliance reviews p>erformed in 

FY 82 .was only 2 percent of ^UD program recipients. 112/ ' In 



110/ Ibid. Report^ed compliance ^reviews decreased from 549 in 
FY 81 to 279 in FY 82, FHEO indid'ates, however, that in FY 82 
it changed^ the manner *in which- it counted these reviews. It ' 
said its previous "procedures had "resulted, in some cases, 
in* •/double counting." Subsequent elimination of this double, 
couiiting resulted in an "apparent reduction" in the number of 
'compliance reviews conducted during FY 82. Monroig Letter and 
Enclosures, p^ 7. CoDmiissic^n staff we^e* unable to determine 
the dearee'to which.^ this practice may hkve distorted prior^dat^ 
on compliance reviews conducted annually by FHEO,. HUD also ^ 
said that the reduced number of compliance reviews \re£lec ts new 
FHEp "work measurement . standards? that require field staff to 
carry <)ut more compliance reviews of larger recipients of HUD 
funding. It cont<ended that any decline in *the total number of"* 
annual reviews was balanced by inct-eased HUD attention to. 
recipients whose activities affect* more persons. Pearl May 27 
Interview. '.^ . ' ^^-^ 

111/ : Justification for 1983 Estumates , .p. Q'^17 and - • r 

Justification f or 1 984' Estimates, attachment IV, p. 15. . 
- • ~ • 1 

i * 
112 / Calculated from Justification for 1984 Estimates , 
attachment IV, p. 16'and HUD, Office of FairHousi^g and EquaL 
Opportunity, "A-11-53 Submission, Fedferal CiviL3ight8 Program' 
Classification Schedule, All Agency Ci'^^l Rigl^ts Programs for 
FY ld84, to the Office of Management and Budget" ..(Oct. -25 , 
1982). Calculated based on 27,9 compliance reviews ^nd 13,500 
total recipients. In,FY 80 and FY 81, the numbj^r of compliance 
reviews reported by FHEO would have represented almost '4 
percent of the total number of recipients of HUD program 
assistance. Calculated fronj dajia in Justification for 1983 
Estimates , p. Q-17 and Justification for 1982 Estimates j p. 
S-23, baaed' on 14, OOp -total recipients. - As noted above/ 
howeve^, previous double counting of compliance reviews by FHEO 
limits' the reliability, of the, figifres for FY 80 and FY 81. ' 



s 103 

tifl- first 6 fnonths of FY 1983, FHEO completed only 89 
compliance 'reviews. 1^3/ ' . 

,FHEO set a goal of 3^2 program compliance reviews each year 
for both 83 and FY 84. 1147 , Achievement of thi^ goal would 
require a 30 percent, improvement over the actual number of 

■ • ' ./ . / - 5- 

compliance reviews completed xn FY 82. 115/ Th8^42.4 staff ^ 
years allocated for FY 84 FHEO program compliance review' 

activity is fax lower than appears necessary to achieve the 

or • • 

increase in reviews prdjected. 1167 . Without substantially 

higher staffing for qompli,ance activities, it appears unlikely 



. \ i . 

113/ HUp/FHEO Complaint and Compliance Review System Report 
' E02AHC-Ai "Summary of Complifcnc6 Reviews Conductred by Program" 
(Oot. 1, \l9827Mar. 3l, 1983) , ' pp, 1-2 . . 

1144 Justi ification for 1984 Estimates , attachfaent IV*, p. 16. . 

115/ Calculated from data iti Justification for 1984 gstitoates a 
attachment IV, p. 16. ; ^ ^ ^ , * 

116/ ' AboVkt 55 fftaff years would be needed, based on FY 82 - 
performance. \ Ibid.., FHEO's annual level of performance on 
compliance reviews is affected by the fact that such reviews 
'are lengthy arid take substantial time to reisolve. At the end 
of the first 6 jionths^of FY 83, more than 54 percent of all 
Title VI review^ and 4,6 percent ■cut all section 109- reviews had 
been open -for more €han 180 days. UUD/FUEO Complaint and 
Compliance Review System Report ,e62BBCD, "Title VI Compliance 
Review Aging R^p^rt" (through Mar. 31, ,1983) pv 1; and EOiSBCF, 
"Section 109 Compliance Review Aging Report" (thro,ugh Mar.- 31, 
1983). - 



t at -FHEO 'can achieve the goals it established for FY 83 'and 

FY 84*. 117 / . " . 

^; FHEO believQs that examining only the number of program 
' ' ^ ' " 

, ; ^ I ^ 

com[.5liance reviews FHEO conducts in a f rscal^year does not * 

fully reflect the effectiveness of its Review efforts.^ 118 / On 

receiving a draft copy of this chap.ter , Assi-^tant' Secretary ' 

Monrpig wrote: ' \ " . ^ ' ' ' , ' 

.The Department's stfrategy in' the last, few ; , 
years proceeds* on Che assumption that we .-^ 
wi.ll never have the' resources to conduct 
* ^ compliance reyiews for more than a small ^ v - 
, -percentage of the 13,500 recipients of HUD 
^ funds in any fiscal year. Thus, the ' ' / 
important element becomes the selection of 
thgse recipients for review which are most - , ^ 

likely to have compliance problems* 119 / I , 

FHEO also stated that its careful selection of those recipients 

^o b^ Reviewed has worked effectively and that the pecc^jitage 

of compliance reviews , with findings of noncompliance rose' from 

5 percent in FY 80 to 29 f)er^nt in the first half of^; v 



\ 

\ 



117 / •FHe6 believes that two des^cguides (oj>erations manuals) 
.now being prepared wi\i improve FHEO pifogram compliance^revfews 
of public housing auth\)rities and of HUD block 'grafnt • \*' 
.activities." *(Both des^guides wex'e to* have been produced in FY 
82 but were delayed.)* Pearl May 27 Interview; Monroi^g Letter 
and Enclosures, p. 7» ^ ' ^ i \ , , ^ 

118 / ^Mohroig Letter and Enclosures, p« 6, 
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FY 83. 120/ The increased findings by FHEO of noncompliance 
also may be the result, in part, of an accual increase in 
discriminatory conduct. 121 / , 

' It FHEO were able to' achievq, successfully its FY 84 
objective of conducting 362 program compliance review, this 
level of activity^ nonetheless, would examine only 2.7 percent 
of hud's program recipients in FY 84'. 122 / As a result, FHEO 
compliance reviews will continue to have limited ef feet ,in 
deterring and detecting unlawful discrimination in HUD-assisted 
activities because they reach so few ri^cipients. FHEO a 
continues to believe that improved 'targeting of reviews and . 
staff training and guidance will permit it to achieve its 

numerical goals and improve program quality. 123 / 

r 



120/ Ibid. Commission st^ff were not able to examine 
independently the improvement cited. By way of comparison, the 
Coramissiou found in the mid-1970s that 21 percent of FHEO Title 
VI compliance reviews resulted .in findings of noncompliance. 
1979 Fair u^nusing Report , p. 39., V 

121 / Pearl May 27 Interview. ^ 

122 / Examining 2.7 percent of its program recipients a year 
T362 reviews), HUD would require more than 37 years to conduct 
1 compliance review of each of its 13,500 program recipients. 
hud's stated goal in the late 1970s was to^ conduct annual 
reviews of 4 percent of its program recipients. 1979 Fair 
Housins: Report , p. 38. Even an. Annual 4 percent level of 
compliance review a^^tvity would mean that detailed auditing of 
the civil rights s^tus of its program recipients would be 
infrequent. . 

123/ Monro i'g Lietter and Enclosure, p*. 7. 



' / / 106 . 
Reyiews of Low-Income Public Housing 

Lowr- income 'public housing is a program arta'in which * 
inadequate HUD compliance review activities have had clearly 
negative consequences by leaving untouched deeply entrenched 
segregation in local public housing, 124/ FHEO itself has 
stated that HUD s pubhc housing program "remains fScially/ 
segregated" and in violation of both Title VI and Title 
VIII • 125 / HUD agreed in a 1979 Memorandum' of Understanding 
with the Department of Justice to revise its policies to 
"promote desegregation" of its public housing projects 126 /. but 
took no specific steps to carry out this agreement, 127/ HUD 
subsequently has taken no concerted action to correct 
segregation within publi^ housing projects' across the 
country, 128 / * . 



124/ "Management Cowtrol Assessment of the HUD* Tenant Section 
and Assignment Policy," p. 1^ (hereafter cited as Management 
Control Assessment), Attachment to HUD. Implementation Plan for 
Civil Rights Programs. The Management Control Assessment notes 
that segregation in public housing assisted by HUD has been- a 
longstanding problem. Ibid,,^p. 14. ' 

125/ Ibid. ' 



126/ Ibid., /p. 8; HUD and DOJ Memorandum* of Understanding, pp. 
7-9. / ^ 

127/ Management Control Assessment, p. 8. HUD had taken no 
further action as ojc May 26, 1983.. Laurence D. Pearl, Director, 
Office of HUD Program Compli'ance, FHEO, HUD, telephone 
interview. May 26, 1983 

. 128/ Pearl May 27 Interview. 
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FHEO itself has reported that it conducts f€w compliance 

reviews of public housing authorities and has .acknowledged that 

♦ , ..... 

its efforts to desegfeg^^ ptiblic hdusing^have not been very 
successfully 129 /- Compliance reviews. by^FHEO are so infrequent* 
that they are an unlikely prospect in most years for most 
public housing authorities. 130/ As a^result, there is little 
scrutiny by 'HUD and few resulting , sanctions to induce local 



i 



129/ Management ^Control Assessment, p. 13-14. HUD notes, for 
example, that based on its performance in FY 81, "the average, 
ublic housing authority would receive a compliance review 
pproximatteiy once every 21 years." -Ibid., p. 13. 

130/ Ibid. FHEO stated that; it has "markejdlyHLnc^ 
compliance review^ of public— housing in the Atlanta, Chicago, 
and Fort Worthy Regions^ in FY 82 and FY 83, areas which "c<mtain 
the" largest numbers of [public housipg authorities] with 
segregated or racially identifiable housing patterns. 
Increased numbers of findings of appagcent noncompliance and 
compliance agreements have been the result." Monroig Let'fcer amd 
Enclosures, p. 7. An internal HUD ana-ysis concluded, however, 
than continuing public housing segrega i^n and inaction by HUD 
to correct it^fiave left HUD liable to a court order, similar to 
that in Adams v. Bell "where the Court took control of HEW's. 
compliance review activities." The analysis concluded, "HUD 
could conceivably 6e ordered by a court to .conduct compliance 
reviews beyond its capacity." Management Control Assessment, 
p. 9, citing Adams v. Richardsion, 351 F. Supp. 636 (D.D.C., 
1972X. 356 F. Supp. 92, 94-100 (D.D.C. 1973), modified and 
aff 'd . , 480 F. 2d 1159 (D.C. Cir. 1973), supplemental order sub. 
nom. Adams v. Weinberger, -^9 1 F. Suppv 269 (D.D.C. 1975),. 
second supplemental order sub, nom . *Adams v. Calif ano, 430 F. 
Supp. 118 (D.D.C. 1977.), Acjams v. Califano, No. 3095^70 (D.D.C. 
Dec. 29, 1977), Adams v. Bell, No. 3095-70, and Women* s, Equity 
Action League v. B^ll, i\'o. 74-1720, order (D.D.C. Mar. 11, 
1983). 
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authorities to halt discriminatory- practices and to remedy the 
. effects of such unlawful conduct, 131/ . 
Support" for Voluntary Compliance 

HUD^fficials have emphasized their increasing, reliance on 
vpluntary means of gaining compliance with Title VHI^ 132 / 
One longstanding HUD approach to achieving voluntary fair '' 
housing compliance has been through the' establishment of local 
Community Ho;ising Resource Boards (CHRBs), composed of persons 
concerned with fair housing issues. 133/ The^e boarcls/' are 



13 1 / ^ HUD has planned for FY 84 a "demonstration" project- on 
public housing desegregation methods. As the total research 
budget for fair housing has been cut by more than 50 percent ^ 
from its FY 82^ level, lack of funds will ^imit the number or 
amount of individual grants that can l^e made under the 
project. HUD, F„Y 1984 Budget (Summary) (January 1983), pp. 
PDR-1, 2 (hereafter cited as FY 84 HUD Budget ). 

- 132 / Samuel R. Pierce, Jr., Secretary of Housing and Urban 
Development (remarks before the Ninth Annual Convention of the 
National Conference dn Black Mayors, New Orleans, Louisiana, ° 
Apr. 20,^ 1983); and "HUD's Approach to Housing Bias Streases . 
Cooperation Over Litigation," Washington- Post , Jan..4j. 1983, 
p. A- 13. FHEO noted- other aspects of its v^bluntary compliance 
effort. For example, a. New Horizon Fair Housing Assistance 
Prp^ct encourages States and localities to utilize strategies 
"to affirmatively promote fair housing." iFHEO also noted that 
its of f ice"* of Voluntary Compliance organized and directed 6 
region-al sympos^ during FY 83, with a total of 2,000 
participants, on the subjefct of public ^ncl private sector 
cooperation on housing problems. The sacjie office conducted a 
conference in FY 82 for 400 participants/ on hJid's Community 
liousing Resource Boards. Monroig Letter/ and Enclosures, pp. 
8-11. . ' . / 

133/ HUD, Community Housing Resource i^oards" (Handbook 8021.2) 
(June lg80), pp. 2-1 .(hereafter cited ^s CHRB Handbook). 
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^ * \. ••; 

to with local groups of real estatie professionals that 

have signed Vpliintary Affirmative Marketing Agreements with y 

4 

HUD, 134 / overseeing implementation of J:hese agreements, ^ 

recruitment of minority real estate personnel, and monxtorxng 

* . '■ . 

of local marketing pi;ocedures. J^/ , . The boards also carry out 
their" own local education programs on fair housing 

■* • 

matters 136 / HUD believes that successes 'ihave b^en achieved'/ 

• ■ ' / ' * * fc 

in each of these, .areas. 137/ ' ' * 

' .When the CHRB program began in the mid-1970s^, HUD provided 
no^irect financial assistance to it. 138/ inadequate local': 
funding, however, led HUD in FY 81 to seek a $2 million annual 
authorization for the program. 1:39 / Between FY 81 and ^ the 



134/ Ibi4ji^ notes that 1,200 such agreements have been' 
signed. Monroig Letter and Enclosures, p. 8. 



135/ Justification for 1984 Animates , attachment III, pp. 5,* 
6. ... V 

136/ FY 84 HUD Budget , p. FHEO-4. ^ ' _ 

> 137/ Monroig Lette;r and Enclosures, p. 9. FHEO states that 
its national agreements with real estate organizations have led- 
to "continuous dia'logue" on fair ^hous|ng' issues, to increased 
use of the HUD fair housing symbol ^ tbi^fair housing training, 
and to distribution pffprinfed materi>al regarding the fair 
housing obligations c>f| the real estate industry. Ibid. 

138 / Nathaniel k1 .Smith, Director, Housing and ^Cofemunity 
Development Division, Offioe of Voluntary Compliance, FHEO, 
HUD, telephone interview, June 7, 1983. 

139/ HUD, Budget; Fiscal Year 1981 (Summary) (January 1980), 
7r^FHEO-5-6. / . ' , 
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■ • '. ' 

bjeginning of FY 83, the number of boards grew«fifrom.-375 to\6l3, 

, ■ : ° • ■ " ■ 

according to HUD, although^ in each year only a limited numb^ 
of these was funded, 140 / In FY 83, HUD said it would assist 
anS^^stimated IJO boards, or about 28 percent of the total 
number. 141/ In FY 84, HUD wirTK reduce its funding* far the • 
program by 50* percent to $1 million. 142/ The number of ^ local 
boards aS>^isted will drop to. only 50 (abovft 8 percent 6f the 
t ot a Iv number of >^HRBs in FY 83). 143/ 

HUD has acknowledged tl^at its local volunteer boards may 
ceas^, operations without funding assistance. 144/ This • 



140/ See Justification for 1982'' Estimates , p. R-6 and 
Justification for 1983 Estimates ,- P-6. 

14 l7 justification for 198^ Estimates, attachment III^ pp. I, 
5. ~ ' ~ " 

142/ Ibid., attachment III^ p. 5*. HUD stated that the* 
reduction in fhe FY 84 appropriation for CHRBs was due to 
earlier "delays^^n obligating funds. HUD added, "Thes^e delays 
have now been rectified, and the obligations are matching the 
appropriations. We expect that the prbgram will return to its 
full funding level in the future." Monroig Letter and 
Enclosures, p. 9. 

143/ ' Justification for 1984 Estimates , attachment III, p. 5. 
144/ Ibid. ^ 
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' ' * " k , , ' ..... 

^robiem was already apparent in late 1982 when HUD repor-ted 
that only 67» percent of'th^m were functioning. 145/ 
Coprdination of Fedei:al Fair Housing Activities- 

* * , C « ^ ------ - ^ ^ 

The Commission previously has concluded that HUD lacked 
suf fcipient rfe'sources to carry out effectively its 
responsibilities for coordination* and leadership of Federal 

fair housing activities. 146/".' In'' 1979 the Commission 

■' ■ ... \ '. . ■\' 

recommencied that the President demonstrate his support of HUD's 

leadership role by 'emphasizing to all Fedefal agencies that. 

under Title VIII 147 / HUD is vested with overall authority and 

responsibiiifcy for thel administration of Federal fair housing 

effprts. 148/. - 



i 
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145 / James C. Cummings, Jr., Director, Office of Voluntary 
Compliance, FHEO; HUD, memorandum to John '^Waller, management 
analyst. Management Systems and Services Division,' FHEO, HUD 
Dec. 6, 1982. HUD described the remaining 33'percent of CHRBs 
as being "in need of reorganization." HUD counted a total of 
585 CHRBs„ as "in existence" as of December 1982 but said only 
400 of these were V'^i^i^^tioning." Ibid. ' As of September 19, 
1983, however, FHEO indicated thrft 600 CHRBs were 
"functioning." . Monroig Letter and Enclosures, p. 9. HUD did 
not offer an explan^^tion for the difference in the '2 numbers it 
reported. ^ 

146/ 1979 Fair Housing Report , p. 231. * 

147/ 42 U.S.C. §3608(a) (Supp. V 1981). ^^ 

148/ 1979 Fair Housing Report , p. 233. , 

115 
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' In 198P the isgmante of Executive Order 12,259 ,149 / . 
underscored HUD' ^ responsibilities for gaining the cooperktiod 
of all Federal agencies ""Sttii coordinating their activities to, . 

I 

advance national fair housing' objectives* HUD was given the 
""additional responsibility .under the Esfecutive order for issuing 

regulations defining* the fair housing responsibilities «f 
I Federal agencies, 150 / Dujitig FY 83 FHEO took no action to 

carry out its Executive Order 12,259 responsib'ilitie's for 

leadership arid coordination of Federal fair housing . 

efforts, U51/ , ; ^ • t • 

Similarly, FHEO did not act to develop implementing. - , 

■- ■ . . ■ r -~ _ ■■■ 

regulations for Executive Order 12,259. 152 / The FY<84^ budget'' 

does not allocate staff hours or otherw]«^ indicate that HUD 

will initiate actfivity An either area of its responsibilities ' 

under the E3tecutive order during the comirjg fiscal year. 153 / 



r 



149 / Exe^c. Order "No. 12,259, 3 C.F.R. 307 (1981) reprinted in 
42 li.S.C . §3608 app. at 816-\18' (Su]?p. V 1981). 

• • \ ■ "• 

150 / I*'id. ' ' ' \* 

. ■ 

151/ Peter Kap'lan, Director, Of f ice 'of Program- Stan^iards and 
Evaluation, FHEO, HUD, telephone interview, July 21, 1983. • 

I52A Kaplan June* interview. . . 

153 / * Accordihg to the Assistant Secretary for Fair Housing and 
Equal Opportunity., "[T]he Depa^rtment belie'ves thaf^^the better 
time to develop such implementing i^egu la t ions is ^af ter the 
* amendments to Title VIII [now before the 98th Congress] have 
been adopted. To develop regulations to implement a law which 
will change it\ coverage, definitidhs, and sanctions would be*a 
f ^terrible waste of already scarce resources. 'Phe' DepartmeiAt > 
will move tp carry out j/ts leadership authority when the 
amendment's have became law*" Monroig Letter and Enclosures, " 



•A p. 11. 
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^ DEPARTMENT OF LABOR 
OFFICE OF FEDEilAL. '(CONTRACT COMPLIANCE PROGRAMS ^ \ 
Enforcement Responsibilities ♦ . ' 

The Department (of Labor •s Office of Federal Contract 
Compliance Programs XOFCCP) is responsible for enforcing 
Executive Orde-r 11246*, 1/ which ^prohibits discrimination in 
employment by Federal contractors becaus'e of race, sex, 
religion, color, or national origin and requires them to take 
affirmative action inVhiring,^ promp.tion,r"pay , and training to 
a&sure nondiscrimination 5or minoriCaes and women, ^t jLi also. ' 
responsibly for ensuring equil employment opportunity for 
, handicapped workers _2/v sind Vietnam-era veterans. 3/ These 
authorities protect more than a quarter of the Nation, s workers 
and cover over 115,000 contractor facilities. A/* In addition, a 

new law, the Job Training Partnership Act ox 1982, requires 

-■ ■ . ' ■ 

OFCCP to issue regulationar^for determining tfie degree to. which 

^ tvraiaing program satisfies a contractor '-s affirmative action 



: ^ 7 — : ■ V . 

1/ Exec. .Order No. 11,246 §202(&3 , .3 C .F.R. 339 (1964-65 
Comp.) reprinted , in 42 .U.S.C. §2000e app. at 1232 (1976), 41 
C.F.R. §60-1.2 (1982). . - 

2/ Sect;,ion 503 of the Rehabilitation Act of 1973, 29 U.S.C. 
S793(a) (1976 & Supp. V 1981), requires Federal contractors to 
take affirmative action to hire arid promote qualified. . 
handicapped workers. , ^ ^ 

3/ The Vietnam-Era Veteran's Read justme'tit Assistance Act of 
l974, 38 U.S.C. §2012(a) (1976 & Supp. V 1981), prohibits 
discrimination . against Vietnam-era ^eterans and disabled ' 
veterans of all wars. 

4/ Robert B. Collyer, Deputy Under Secretary for Employment 
Standards', Department of L^bor, letter to Linda Chavez, Staff 
Director, U.S. Commission. on Civil Rights, Sept. 28, 1983, p. 1 
.(hereafter cited as Collyei^ Lettrer and Enclosure) 



obligations. 5/' As with many other Federal civil rights 

t ' c - 

agencies, its enf or9^ement ^'acti-vities include compliance 
revxews, complaint., investigations, monitoring, and technical) 

■ ' : ^ ' ^ ^ . ■ ■ • ? 

assistance. ^ • . , i 

' ■ ■ ■ ' ' ' ' ■ 1 

. OFCCP is another key Fedexal civil rigHts ejiforcement 

' ^ \ • ° • ■ " .... * " ■ • 

agency*" which;^ has. been under court ' orders .governing it;s 

operation^^. 6/ Despite these* court orders, which reflect 



V, Pub. L. No. 97-ioO, >§481, 96 Stat. l390 (codified at 29 ^ 
U.S.C.A. §178l(b):(2) (West Suppi 1976-lS*l32)). 

6/ OFCCP remains under five court orders, all of which predate 
the present administration. J. Stanley .Kelly, Acting Director, 
Division of Program Analysis, OECCP, telephone interview! ^^Oct.*' 
17, 1983. For example, i-n 197^/a Federal district court issued 
a ponsent order settj.ing compaicat;ed litigation .against /the 
Departments of Labor and Rralth, Education,^ and-Welfarey 
including k suit by, the Women' s Equity Action^ League '(WEAL) , . / 
^or jEailing to enforce nondiscrimination on the basis* of sek in 
institutions of higher * education* Adams v. t^alifano, Uo. 
3095-70 (D.D.C. Dec. 29, 1977) (consent decree), and WEAL v. ' 
Califano, Jfio 74-1720 (D.D.C. Dec^ 29, 1977) (consent order). 
That order committed OFCCP, among other things, to conduct each 
year a certain number of compliance re^views, including preaward 
reviews, and to maintain certain employment data, binding that 
the 1977 order "has been violaf^ed in many important / . 
respects..., "the court 'in 1983 issued a new order, /-which 'the 
Labor department -has appealed. Adams v. Bell, No. /3095-70 
(D.D.C. Mat. 11, 1983), appeal docketed . No. . 8aM590, {D.G. Cir. 
June 3, 1980), and WE Af. v. Bell, No. 74-1720 (D.'D.^C. Mar. .11, 
1983) appeal docketed . No. ,83-1516 (D.C. Cir..May/lL, 1983): ^ 
(the cases ^re consolidated on appeal Aug. -26, 1983) , 
(hereafter cited as WEAL I983* Order) . The new otder requires 
OFCCP, among other , things',- tojcomplet;e an "appropriate" number 
op compliance reviews of higher education institutions and to 

ft complete complaint investigations within specif/ic time frames. 
WEAL 1983 Order at^25.' iG^also requires OFCCPy^to maintaj^ ' 

'employment d^ta on these *i.nstit{itions and to i*eport to 
plaintiffs, semiannually^ its compliance activities • Ld. at 
32-33. Under another^consent orVier, OFCCP' s New York City area 
office must conduct at least 10 clompliance reviews^, of 
construction contriactors each year,* also within specific time 
frames. The New York area office conducted only seven reviews 
of construction contractors in the past 3 years. Fight Back v. 
Donovan, 97 D.L.R. (BNA) A-3 (S.D. N.Y. Apr. 29, 1983). 

'V ■ ■ ■ ^ 
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longstanding inadequate monitoring* of Fedei^al contnactors, Ij 
and* tiespite^its steadily increasing responsibilities, the 
agency's resources have been reduced significantly s'ince fY ' 
80. Those cuts have been accompanied by proposed policy - 
changes, which 9 notwithstanding staffing inadequacies' and court 



-or^^rs; involve relaxation of certain compliance requirement 
and expansion o£. efforts to xndu\^ i/oluntary compliance 



s 



7J See U.S., Commission on Civil Rights: The federal Civil 
Rights Enfdrcement Effort— 1974 , vol. V, To Eliminate' 
Employment Discriyiination (1975), pp. 631-37 (hereafter cited 
as To Eliminate Efttployment Discrimination ); The Federal Civil 
Rights Enforcement Effort — 1977 , To Eliminate Employment 
Discrimination: _ A Sequel (1977), pp. 61-143 (hereafter cited 
as Sequel ); Civil Rights: A National, Not a Special Interest 
(1981) , -p. 44^(hereafter cited as FY 82 Budget Statement ). 
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with Executive order requirements, 8^/ ' ^> ^ 



8/ -In 1981 ajxd 1982 OFCCP' proposed substantial changes in its 
Affirmative action requirements for Federal contractors, 'The 
proposals would, among other things, free a substantial number 
of 'Contractors from the requirement to develop wrijtten - 
^affirmative actioti plans, require' fewer contractors to file 
with .0F6CP basic* employment reports ,(EE0-1 and EEp-6 forms), ^ 
and offer a selection of affirmative action.plans that, 'once 
approved, would, require minimal* OFCCP scrutiny. See- 4j5 Fed, ^ 
Reg, 42968 (1,981); 47 Fed, Reg.. 17770 (1982) , Thfe. Labor 
Department noted that prqposa.ls to reduce reporting 
requirements'^ would make them consistent with Title VII- 
requiV^ments imposed by bha' Equal Employment Opportunity 
Commission,. Collyer Letter rfnd Enclosure,, p, 4, The 
Commission has pointed out before, .however, that strict 
conforinity between the coverage of OFCCP and' EEOC reporting ^ 
requirements is not necessary. "For OFCCP to require a 
contractor to comi^Iete a form when ESOC requires no form does 
not create the. same type of conflict as. would be created i$ the 
two agencies were requiring different forms from the same 
contractor, ., the pore central question should be whether, the 
completed reports will , be* useful to OFCOP, , , U,S, Commission 
on Civil Rights, "Cpmmehts on Proposed Revisions and 
Redesignations of Regulations Issued by 'the Department of 
Labor, Of f ice ^ of Fede^ral Contract Compliance Programs, on ' , 
September 17, 1976,r Dec, 27,' 1976, p. 9, n, 19 (hereafter 
cited as Dec, 1976 Commjents) For an evaluation of the 
Department's proposals and the Commission' s recommendation that 
they be withdrawn, see U,S, Commission on Civil Rights:' ''Stafff 
Comments on Proposed Rule (Af fir^Jf ive Action Requirements for 
Government Contractors) Issued by the Department of Labor, 
Office of Federal Contract Compliance Programs," Oct, 26, 1981* 
(hereafter ciited as Oct, 1981 Commeints); "Staff Comments on. 
Affirmative Action Re^^ements for Government Contractors ^ 
Proposed by /the Department of Labor^^J* Office of Federal Contract 
Compliance /Programs," May 24, 1982 (hereafter cited as May 1982 
Comments);/ The Federal Civil Rights Enforcement Budget; Fiscal 
Year 198^/ (1982) , _pp, 40-50 (hereaft:er cited ag FY 83 Budge t 
Report >; /and John Hope III, Acting StafiE Director, U,S. 
Commission on Civil Rights, letter to Claretice Thomas, 
Chairman, Equal' Employment Opportunity Conaaission, Mar, 15, 
-1983./ • f . • ' ■ * 

/' * • . * . . ■ . 
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. Budget Totals^ . * 'p. • , . • 

As table *7^hows,^ OFCCP's budget declined by $9.. 2 million 
■ , . ^ '* ' ' ' • . » 

between FY' 80 and FY 83. The agency requested $47.4 million 



FY 84, the* first increase 4 years, but that figure would 
not restorfe OFCCP funding to the FY 80 level or compensate for. 



inflation. While there is no. exact measure of OFJSCP's losses 
in spending power due tOr iui-'lation since FY 80^ a general > 



4 



formula for considering the impact of inflation is provided by 

Congressional Budget' Off ice (CBO), Its Gross liational 
4^roduct deflat6rs are not geared speci'f icaily to rising t^sts 

* ' ' . ■ y - • . ■ * . • . 

in' the federal sector but may of fer *av rough Approximation of 

• • • " \ • c ■■ " 

^ . .... . . . ^ . .^^ . . . ^ ... 

trends In enforcement, resources, including OFCCP 's. Under its 
prpp^^^d FY 84 budget-, Q^CF would 'appear, based" on •the CBO. 
measure,, to have- about 29 percent less actual spending power 
than it .had in FY* 80. 9/ * ^ 

Staffing 'and Other Resources . r " 

Office of Federal Contract Compliance Programs staff 
resources also dropped significantly betweea IS^ 80 and FY 83. 
While it had 1,482 authoirized positions in FY 80 and FY 81, thfe 
agency could not fill them becajase.of hiring freezes an<J other 



9/ This estimate 'is d^ived by dividing OFCCP j s appropriations 
^y a factor that accou'nts foid^annual inflation rates since FY 
80.^ Deflators fbr each fiscal year through FY 84 were provided 
by"" Steven Zeller, economist. Fiscal Analysis Division, 
Congres$ional Budget Office, telephone interview, June^O, 
1983. jFoT a fuller *discussiofn of the use and limits , o^f these 
formulas, see chapter 1. . ' - * 
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Table 7 ' 
OFCCP Budget" Totals: FY 1980-84 



Xin thousands of dollars) 



Fiscal Year * Appropriation a/ 

' ^ ' ^ (annualized) 

1980 . • i ■ . $51,846 

1981. / ^ , 50,086 

1982 43., 150 

"1983 . 42,614 

1984 eRequest) 47,393 ' 



aj Figures vrepresent what OFCCP could have spent during a 
, whole fiscal yearunder each spending ceiling. 

SOURCES: Robert B. Collyer, Deputy Under Secretary for 
Employment Standards," Department of Labor, letter, to Linda 
Chavez, Staff Director, U.S. Commission on Civil Rights, Sept. 
28, 1983,*vp^ 5 (for FY 80 and FY 81 appropriations); and Ellen 
Shong, Dixector, OFCCP, letter to John Hope III, Acting Staff 
Director, U.S. Commission on Civil Rights, Mar. 25, 1983 (for 
FY 82 and FY 83 appropriations and FY 84 request). 
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shows, in FY 83 it was authorized 1,008 positions, a sharp 
reduction from the FY 80 and FY 81 level. In ear4,y 1982, OFCCP 
reduced its staff^by 19 percent; 11 / Two-thirds of the employees 
reduced in grade, transferred, or laid off at chat time had 
carried out enforcement activities, 12/ For FY 83 and FY 84 the 
proposed staffing level is to remain at the FY 82 level* That 
figure would leave OFCCP with only 68 percent- of its FY 80 
authorized staffing strength. 



11 / Before that time, OFCCP had an actual employment level of 
1,232. Elleft Shcng, Director, OFCCP, letter to John Hope III, 
Acting Staff Director^ U.S. Commission on Civil Rights, Mar. 
25, 1983 (hereafter cited as Shong Letter and Enclosures). 



12/ Of the 1*>S employees affected by the reduction in force, 
132 were program staff. David A. Rutherford, program analyst, 
.Planning Bra^nch, Division of Analysis, OFCCP, memorandum to 
'Joyce Long, civil rights analyst, U.S. Commission on Civil 
^ Rights, "OFCCP Data," May 11, 1983 (hereafter cited as ..OFCCP 
Data)* 



10/ Collyer Letter and Enclosure, p. 4. 



\ / 
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Table 8 




OFCCP^ Full-Time, 


Permanent Staff Positions: 


FY Lkp-84 


Fi seal Year 


Authorized a/ 


Actual b/ 


1 Q Q n 






1981 


1,482 


1,232 


1982 


1,008 


988 


1983 


1,008 


1,021 c/ 


1984 (Request) 


1,008 





a/ Number of full-time, permanent staff permitted under 
congressional budget measures. ^ ^ 

b/ Number of full-time, permanent staff actually employed by 
OFCCP. Except as noted, figures are for the end of the fiscal 
year . 

c/ As of July 31, 1983. 

^ ' \ 

SOURCE: Robert B. Collyer, Deputy Under Secretary for 
Employment Standards, Department of Labor, letter to Linda 
Chavez, Staff Director, U«S. Commission on Civil Rights^^ept. 
28, 1983, p. 6 (for FY 80 - FY 82 data and FY 83 actual « 
staffing level); Charles E. Pugh, Deputy Director , OFCCP , 
telephone interview, Oct. 11, 1983 (for'FY 83 and FY 84 
authorized! staffing levels). * 
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In addition to major staff cutbacks, OFCCP has lacked other 
needed resources, especially a comprehensive and upgraded 
management information system. 13 / \without such a system, 

. V ^ 

OFCCP is hampered in assessing data th^at contractors must 

report and the effects of its enforcement activities on ' 

^ . ... - , 

employment opportunities for minorities dtid women, 14 / as well 

as in complying with certain court-ordered requirements. 

Indeed, OFCCP cited the lack of such a system as an obstacle to 

complying with the court's order in the WEAL litigation. 15/ — ^ 

OFCCP's proposed FY 84 budget includes funds for a new 

system to provide the agency with information ta- schedule and 

track compliance reviews, including construction reviews, whi?rh^ 

the current system does not track. 16 / This new system. 



13 / FY 83 Budget Report , pp. 44-^5. See -also To Eliminate 
Employment Discrimination, ^pp. 285-88, 665-66; and Sequel , 
p. 120, Most regional offices have to rely on manual input of 
.compliance data, which may result in untimely reports filled 
with errors. OFCCP, "Fourth Quarter FY 80 Quarterly Review and:^- 
Analysis Feedback Report,'' p. 1. Yet, according to OFCCP staff 
cited in the Commission's 1982 review of the proposed FY '83 
enf^cement budget, OFCCP did not implement a comprehensive 
information processing system funded by Congress in FY 81 
because it anticipated a reduced need for such-a system as^a 
result of projected reductions in contractor reporting. FY 83 
Budget Report , pp. 44-45. The Labor Department now maintains, 
however, that, the previously planned system was not / 
"cost-effective." CoMyer Letter- and Enclosure, p. 7. 

14/ For inadequacies in ttfe employment data OFCCP collects, 
Tee Oct. 1981 Comments, ppJ^ 38-41, 51-52. 

15/ Plaintiffs Women's Equity Action League, Et. Al.'s Motion 
for Order to Show Cause, Women's Equity Action League v. Jffell, 
No. 74-1720 (D.b.C.^June 24, 1981), Adams v. Bell, No. 3095-70' 
(D.D.C. June 24,:i98l), at 14. 

16/ Collyer Letter and Enclosure, p. 7. 

125 / 
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however, would not provide OFCCP such basic data as .the number 
-of a contractor's job vacancies filled during the year by race, 
ethnic, and sex cgroup in relation to that contractor's goals ; 

and timetables^^tTT^ Without this information, OFCCP cannot ; 

]ji - • " ' ■' 

monitor contractors' performance in complying with key 

; _ . ' - \ •• ' ^ . 

afiEirmative action requirements under the Executive order • I8r 

." : - . ■ Pi ' " -'I ■ 

Compliance Reviews ' - / . 

Compliance reviews have been OFCCP^s most effective [ 
enforcement , activity. J^/ OFCCP 's compliance reviews cov^r 400 
times as many workers as t\ie average complaint ^ ; 



W "Charles E. Pugh, Deputy Director, OFCCP, telephone [ 
interview, Oct. 12, 1983. / • 

18/ The Commission has cited this problem, repeatedly . jSee To 
ITiminate Employment Discrimination , pp. -250-51, 285-87, 
326-27, 665-66; Sequel , p. 120; and Oct. 1981 Comments, | pp. 
38-39 (pointing but the critical impact, of this deficiency ^in 
the context of OFCCP ""s proposal 'for 5-year, rather than annual, 
affirmative action pl^ns). Similar concernjs were expressed by 
a Labor Department special task force and a Senate coimnittee. 
See U.S'., Department of Labor, Employment" Standards j 
Administration, OFCCP^Task Force, "A Preliminary Report on the.. 
Revitalization of the federal Contract Compliance Program" 
(1977), pp. 75-76 (hereafter cited as Preliminary Report); 
U.S., Congress, Senate Committee on Labor an^ HUman R^lesources, 
Committee Analysis of Executive Order 11246 (The Affi^rmative ' 
Action Program ); 97th Cdng. , 2d Sess. (1982), ppi 69j70. 

'I ' V ^ ■ • L 

19/ Praig A. Berrington, Associate Deputy Under Secretary for 
Employment 'Standards,. Department of Labor, testiteony. 
Departments of Labor, Health and Human Services, Education and 
Related Agencie^ Appropriatiolcis for 198^ , before tjh^ ~ 
Subcommittee on Labor, Health and Human Services, 'Education, 
and Related Agencies of the House Committee on Appropriations, 
97th Cong., Ist Sess.,. part 1 (1981), p. 709 (hereafter cited 
as Berrington oTestimOny) . L ' 
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investigation, which often involves only one person. Moreover, 
compliance revie?^s are twi.qe as likely to resolt in corrective 
action as complaint investigation^. 20 / . ^ 



Noneth'ef\<^> the agency has not had enough staff in recent 
years to do as many compliance reviews. as were done before 
Executive order^^ enforoen^nf: was consodidated .in OFCCP » • 21/ In 
FY. 80 and FY 81, for exan^jie, inadequate staff ing prevented 
OFCCP from meeting its program* plans for compliance 
activities. 22/ The 20 percent . red uctibn in OF^CP's 



20/ Ibid., p. 67€. I 

~~ ■ 1 \ ' ■ . . . " 

11 / Until 1978, 11 different ^agencies were responsible for 
enforcement of Executive Order 11,246. In 1978 their 
responsibilities, and some staff, were* transferred to OFCCP.. 
That consolidation was ^ntended to end duplicative and 
inconsistent ^enforcement. Exec. Order No. 12,086,/:43 Fed. Reg. 
46501 (1978). In 'FY 77, prior to consolidation, the Federal 
agencies responsible for reviewing contractors reportedly 
conducted' a combined total of 16,000 reviews. These agencies 
had 1,600 staff assigned to contract compliance duties. OFCCP, 
FY 79 Budget Submission . Thh 16,000 figure is rough in that - 
recordkeeping systems at various agencies prior to 
consolidation were of questionable quality. Collyer Letter and 
Enclosure, p. 8. In comparison with this estimate,* which, 
wh ile inexact, provides a general point of reference, OFCCP 
conducted 2,632 reviews in FY 80. OFCCP, "Fourth Quarter FY 80 
Quarterly Review and Analysis Feedback Report," p. 35. 

IZl Planned actions for FY 80 werfe reduced *by, nearly 25 
percent during the first half of the f iscaV year as a result. of 
personnel problems, such as vacancies and^nexperienced staff, 
at regional offices. OFCCP, "Fourth Quarter FY 80 Quarterly 
Review and Analysis Feedback Report," pp. 17, 22. In FY 81, 
program plans again were revised downward to reflect reduced 
staffing in the regions. OFCCP, "Fourth Quarter FY 81 
Quarterly Review and Analysis Feedback Report," p. 1. 
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Staffing level in early FY 8^ temporarily affected staff 
productivity, 23/ although the agency managed to catch up with 
revised program plans by the end of the year. 24/ Ultimately, 
total compliance actions increased by the end of FY 82 , 

c 



23/ The agency had planned to complete 3,727 reviews and 
resolve 1,790 complaints in FY 82^ OFCCP, "FY 1982 Program 
Plan". (hereafter cited as FY 82 Program Plan) . In April 1982, 
the agency reduced its planned compliance reviews by 7 percent 
in order to increase planned complaint processing by 52 
percent, Collyer Letter and Enclosure, p. 9. By the end of 
the second quarter of FY 82, OFCCP had completed only 32 
percent of its. revised planned compliance reviews and 40 
percent of its revised planned complaint investigations for 
that period. OFCCP, "Second Quarter FY .82 Quarterly Review and 
Analysis Feedback Report," ?• 4. \ 

Ikl By the end ^ of FY 82, OFCCP accomplished 89 percent (3,452 
^planned; 3,081 completed) of the revised'- goal for compliance 
reviews aM 95 percent (2,718 planned; 2,589 completed) of its 
revised goal for complaint resolutions. OFCCP,- "Fourth Quarter 
FY'82 Quarterly Review and Analysis Feedback Report," p. 7. In 
contrast, by the end of FY 81, > OFCCP exceeded i its goal for 
compliance , reviews by 1 percent (3 ,081/plantted; 3,135 
completed) and for complaint investigations by 55 percent . / 
(i;^158 planned; 2,136 completed). 0^005^^--"^ our th Quarter FY 81 
QuarterJ.y Review and Analysis Feedback Report," p. 5. 

^ ^ ' • ■ ■ . ' 123 
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fe'^ult of 



compared to FY 81* 25/ . As a result of new management controls 
and staff • training aimed^at improving .productivity, 26/ arid 
also expected regulatory changes and new operating standards 
and procedures, 27 / the agency reported increased activities in 



25/ OFCCP, "A-ll*53 Submission (da^a on Federal ciyil rights 
activities) for FY 83 to the Office of^Management and Budget" 
(hereafter cited as OFCCP A- 11-53 Submission by fiscal year), 
p. 2. In. FY ^1, 9,225 actions were completed, as compared to 
10,774Hctions in FY 82. OFCCP, "Fourth Quarter FY 81^and FY 
82 Quarterly Review and Analysis Feedback Reports," p. 5. and 
p* 7^ /.respectively. These figures on- compliance actions are 
problematic, however* because some activities were counted 
twice, inf lating ^he figure for total actions. For example, 
some activities during a compliance review are included not 
only in the compliance review figure but also^ in other workload 
categories. OFCCP, Order No. l3Ggl, "Applicable Program 
Activity Structure (PAS) Codes for FY 82, and Time Coding 
Instructions," Apr. 16, 1982. After eliminating this double 
counting, the data show that, instead of completing 10,774 
actions, OFCCP completed 9,663. OFCCP also double-counted in 
FY 81. Although it reported 9,225 completed actions, it 
completed only 8,193 actions that year. OFCCP, "Fourth Quarter^ 
FY 81 Quarterly Review and Analysis Feedback Report," p. 5. 
The Department explained that, for planning purposes, it does 
not specify time for these ^{unctions but counts them as 
distinct accomplishments. Collyer Letter and Enclosure, p. 9>* 

26/ One of the these new controls was the establishment ot 
comprehensive and stringent performance standards. Shong 
Letter and Enclosures. 

27/ As lioted, th^ Commission has expressed concern that some 
of these changes will significantly limit effective enforcement 
and permit contractors excessive flexibility in complying with 
Executive order requirements. See p. 4» 
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FY 83 and projects further increases in FY 84. 28/ 

In addition to i;«creasing the planned number, q£ compliance 
ret^iews , OFCCP has reduced the average hours' allwed for each 
review. 2g/ Reduced , time frames for completing compliance 
reviews may prevent staff from thoroughly investigating ' ; 
discrimination, problems. 30 / According to a former senior 



^ — ^ 

28 / For FY;83, OFCGP had planned to conduct 4,424 reviews. 
OFCCP, "FY 83 Revised' Program Plan." As its regulatory 
proposals had not yet been approved, however, the 4,224. figure 
was reduced" to 4,026. .Collyer Letter and Enclosure, p. 9. As 
of the third quarter j. FY 83, the agencyWas ahead of that 
"revised target by 3 L/r reviews. Ibid. The Department projects 
5,010 reviews X,n FY W4 if regulatory changes are made. Ibid., 
p. 10.- '"'^ j; 4 

29 / In FY 81 staff were alloted an average of 200 hours to- 
complete compliance .reviews of a nonconstructiori contractor. 
This was reduced* to 190 hours in^FY 82 and to 160 hours in FY 
83. OFCCP, "FY' 81, 82 and 83 Program Plans." Through the 
third quarter of FY 83, nonconstruction compliance reviews 
averaged 152 hours. Collyer Letter and Enclosure, p. 8, 

30/ For the n^ed for sufficient time to investigate pattern 
and practice or systemic discrimination, see Jeffrey M. Miller, 
Director, Office of Federal Civil Rights Evaluation, U.S. 
Commission on Civil Rights, letter to Philip J .. Davis, 
Director, Office of Federal Contract Compliance, Department of 
Labor, July 11, 1973, and Oec. 1976 comments. 
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OFCCP staff member, the Jiew time constraints could ma^e OFCCP a 
"paper shuffling" -program and preyent the agency ^from properly 
identifying and resolving discrimination. 31/ They also may 
deter staff from insisting on appropriate r^gotiated 
conciliation agreements because negotiations ma^ de^ay case 



^ ^ . ... 

closures and, thus, hinder staff xn meeting thexr program plans < 

... * 
Conciliation agreements are used to correct and remedy. 

. o 

systemic discrimination 32/ and require a contractor to 

■ . * * 

provide relief, including back pay where appropriate, for 

affected cla^s^embers* 33/ The number of cases closed with 



31 / James Cisco, former Director, Program and Policy Division,'^' 
OFCCP, Comments at Bureau of National Affairs Conference' *on 
"Equal Employment Opportunity and the Reagan Administration, " 
Washington, D.C., J'une 2, 1983. The Labor- Department maintains 
^hat it shares the Commission's concern over this possibility, 
but that "case quality and consistency"- remain as important as 
timeliness and the total quantity of reviews. It believes that 
the quality^ of reviews depends basically upon the training a[nd 
guidance -provided OFCCP compliance staff and applies vario^ts 
quality control measures, such as case quality audits, to 
monitor the effectiveness of reviews. Collyer Letter and 
Enclosure, p. 10. 

, •■ - ... ■ 

32/ Conciliation agreements also are used -to correct major 

violations of the Executive oicdei and regulations, such as 

f "omitting ^ major ingredient from an affirm«ive action plan or 

insufficient good faith efforts." Collyer Letter ahfl 

Enclosure, p. II. ■' . ) 

. ■ * • * 

33/ 41 C.F.R. §60-2. Kb) (1982). An affected class is defined 
- as "one or more employees, former employees, or applicantb who 
have been denied employment opportunities or benlefi^s because 
of discriminatory practices and/'or policies by the contractor, 
its employees, or agents." OFCCP, Federerl Contract Compliance 
Manual, p. 1-4. 
fi ^, ■ ' ■ ^ 
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these agreements has declined since FY 80. 34 / The number of 
potential affec^ted class cases also has declined, 35/ 
Correspondingly, financial relief for victims of ' 
discrimination, including back pay, declined substantially . 
between FY 80 and FY 82. 36/ New, Labor Department data . 



34/. In FY 81, 46 percent pf the cases that identified 
violations were corrected /with a conciliation agreement. In FY 
82, /33 percent pf the cases were closed^ with a conciliation 
agreement. As of the third quarter of FY 83, only 30 percent 
of ^he cases were closed/with a* conciliation agreement. 
Collyer Letter and Enclosure, .p. 12. The remainder „of tihe 
cases were'-^closed with a letter of commitinent, used to correct 
minor deficiencies. • 

/; 

35/ These -cases must be remedied for a coxitractor to be 
considered in compliance. 41 C.F.R. §60-2 . l(b).. ( 1982) . They 
are the most time consuming, but they yield more results in 
terms of resources, /land they establish cruciai legal 
precedents. Berrington Testimony, p. 707. In early 1982, 
OFCCP expected to place more emphasis' on identifying and 
resolving affected class cases. Ibid. Yet, 47 percent fewer 
potential affected class cases were pending' in FY 82 than in PV 
80 and only 67 cases were closed, compared to 85 in FY 1980 and 
113 in FY 81. In FY 82, 222 suspected affected class cases 
were pending. compared to 467 cases pending in FY 80 and 361 
pending in 1981. OFCCP, "Fourth Quartei; Fiscal Years 1980, 
1981, and 1982 Quarterly Review and Analysis Feedback 
Reports." This trend continued in FY 83. For the first ^ 
quarter of FY 83, only 165 affected class cases weire pending 
and 34 were closed as compared to 352 pending ^and 51 closed the 
first quarter of FY 82. OFCCP, "First Quarter Fiscal Years 
1982 and 1983 Quarterly Review and -Analysis Feedback Reports." 

36/ In FY- 80 financial settlements totaled $16.2 million, of 
which back pay amounted to $9.2 million for 4,334 employees. 
In FY 81 only $8 million in financial settlements was, obtained, 
$5.1 million of it in back pay for 4,' 7.66 employees. These ' 
rigures dropped still more in FY 82, to $7.3 million in 
financial settlements of which $2.1 million; in back pay was 
obtained for 1,133 employees. OFCCP, "Fourth Quarter Fiscal 
Years 1980*, 1981, and 1982' Quarterly Review and Analysis ^ 
Feedback Reports." 

1^ ■ 
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indicate that^this downward trend was reversed in FY 83, 37/ 
> ■ 

A Labor Department official suggests that OFCCP is finding 
I fewer cases^ where conciliation agreements are necessary, 58/ 



Although 63 percent of the reviews conducted in the first three 
quarters of 'FY- 83 resulted in findings of noncompliance, the 
deficiencies cited were primarily paperwork violations, 39/ 
Meanwhile, a Department representative testified in 1982 than 
job and wage disparities between minorities and nonminorities 

and women and men still exist* among Federal cQntra1?tors and are 

• • ^ • \ 

due to insufficient affirmative efforts to overcome the 

inequities, ^discrimination, and inadequate training to movef 

• ft • 

mi^jorities and women into better jobs. 40 / ^ 



37 / Total financial settlements through th^ first three 
quarters of FY 83 were $10,5 million, of which back pay totaled 
$3 million.' Collyer Letter and Enclosure, p. 12; Charies'E. 
Pugh, Deputy Director, OFCCP, telephone • interview, Oct. 12, 
1983. Promotions and training are other elements of these 
financial settlements. « 

38/ Commission staff notes on testimony of Robert 5. Collyer, 
Deputy Under Secretary for Employment Standards, Department of 
Labor, before the Subcommittee on Employment Opportunities of 
the House Committee on. Education and Labor, June 8, 1983 
(hereafter cited as Collyer 1983 Testimony) (maintained in 
Commission files). ' * 

• 

39/ Ibid. . . 

■ - ' ^ ■ , 

40/ Robert B. Collyer, Deputy Under Secretary for* Employment 
Standards*, Department of, Labor, te'st^mojiy. Oversight Hearings ^. 
on the. Activities of the Off ice of Federal Cbntract Compliance 
Programs of the Department of Labor ^ before the Senate 
Committee on Labor and Human Resources, 97th Cong., 2nd Sess., 
part 3 (1982), p. 9. a ^ 
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Preaward Reviews ^ 

As part of their enforcement efforts, some Federal agencies 
conduct compliance reviews before awarding funds. OFCCP, is 
required to do such reviews when cont.racts total $1 million or 

more. 41/ When Federal contracts are pending, these reviews 

\f • . . ' ' • 

can stimulate prompt compliance. 42 / OFGCP nonetheless has 
■ . - ■ ■ ^■ 

moved to eliminate preaward reviews. 43/ ^ 



41/ 41 C.F.R. .§60-1. 20(d) (1983). 



42/ Oct. 1981 Comments, p. 2, and FY 83 Budget Report , pp. 
48-49. Th'e Labor Department contends that the "previous ^ 
leverage of preayard reviews- is no longer effective as "an 
inducement" to brin^ contractors into compliarice because 
Federal courts have held that denial of contract awards - 
constitutes debarment without due process and ^hus i^s » 
unconstitutional. Collyey Letter and Enclosure, p. 13. 
Current regulations permit OFCCP to "pass over" (without a 
hearing), a contractor hassdetermined is not complying with 
Executive order '^requirements, unless a contractor is passed 
over twice. 41 C1?.R. §60-2. 2 ( b) (1983) . In the Commission's 
view, the constitutionality of the pas sover procedure is not at 
issue. The Federal courts and the Department * itself have found 
such procedures inconsistent wi'th the hearing requirements of 
section- 208(b) of Executive Order 11,246. See Illinois Tool 
Works V. Marshall, 601 'F. 2d 943 (7th Cir. 1979); Pan American 
World Airlines v. Marshall, 439" F. Supp 487 (S.D. N.Y. 1977),- 
Sunstrand V. Marshall, 17 FEP 432 (N.D. - 111. 1978); Preliminary 
Report,, pp. 135-149. Moreover, no legal problems render 
preaward reviews ineffective. Expedited and focused preaward 
hearing, procedures, such as those proposed by OFCCP in^ 1979, 
adequately meet the Executive order's hearing requirements. 44 
Fed. Reg. ,77007 (1979^) 

43/ In 1981, OFCCP proposed to eliminate the requirement Ho 
conduct preaward xeviews. 46 Fed. Reg., 42973 (1981). The 
agency expected to gain approximately 15-20 staff years by 
eliminating preawafd reviews. OFCCP FY 83 A-11-53 Submission. 
OFCCP said preaward reyiews deny it the discretion to use its 
scarce re^tfources most effectively and isubject companies that 
repeatedly receive large^^cont facts to excessive reviews. 46 
Fed. Reg. 42973 (1981). ^r ah alternative to OFCCP *s proposed 
total elimination of preaward reviews, see Oct. 1981 Comments, 
pp. 1""5,. 
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In FY 82, Of^CP -conducted only 130 preaward-reviews of the 
16,194 contractbrs bidding on Federal Contracts that year, 44/ 
In FY 80*, by contract, it conducted 594 suchr reviews of the 
14,177 requests for clearance, 45 / Despite the fact they 'are 
now required by court order 46/ as well as agency regulation, 
no preaward review^ were planned for FY 83 or FY 84, 47/ 



44/v OFCCP, FY 84 A- 11-53 Submission, undated, 

45/ OFCCPj "Fourth Quarter FY 80 Quarterly Review and Analysis 
Feedback Report," up, 38-39, In FY 82 preaward reviews 
i;epresented 0,05 percent of the 3,081 reviews conducted that 
year, OFCCP, "Fourth Quarter FY 82 Quarterly Review and 
Analysis Feedback Rfeport,'\p« 7, 

46/ The WEAL order requires OFCCP to conduct preaward reviews 
of education institutions bidding on contracts of $11 million or 
more, WEAL 1983 Order at 25, 

47/ OFCCP, FY 83 and FY 84 A-11-53 Submissions, These plans 
were predicated oh proposed regulations thatf would have 
eliminated the requirement. Ibid.*^ OFCCP staff explained that 
since those regulations are not yet in effect, OFCCP continues 
to conduct preaward reviews but, for program plan purposes, 
counts them as routine compliance reviews, Collyer Letter and 
Enclosure, p, 13, The agency does not know how many compliance 
reviews conducted in FY 83 were preaward reviews, Sometime's 
preaward clearance requests are approved without an onsite 
investigation if data available to OFCCP indicate no problems. 
For the first three quarters of FY 83, ^1 such requests were 
cleared through this method. Charles E, Pugh, Deputy Director, 
OFCCP, telephone interview, Sept. 27, 1983. 
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Companies receiving Federal contracts totaling billions of 

dollars each year, 48/ therefore, will not bV reviewed for 

%*•.*' . ,. * 

compliance with nondiscrimination and .affirmative traction 

■ . . ' ' ' ■ , • 

requirements prior to contract .awards • There also appears 

little' likelihood, given staff cutbacks and policy changes, 

that they will be reviewed very soon after they receive^ their 

contracts. 49/ .V ' ' 

C omp 1 a in t Inve s t iga t ions • 

A complaint backlog accumulated at OFCCP in previous years 

because the agency devoted most of its resources to compliance 

reviews- 50/ BjK early FY 83, however, that backlog was largely 

eliminated, 5 1 / in part 'because resources were shifted to 

reduce it, 52 / but also because, for whatever reason, 



-48/ In FY 82 private companies received more than $158 billion 
in Federal contracts. Contracts of $10,000 or more amounted to 
$147 billion. William Abner, Director, Federal Procurement 
Data Center, General Services Administration, telephone 
interview, Apr. 18, 1983. 

49/ OFCCP has been able to review only -5 percent^ of, the 
approximately 17^000 contractors and 115, OOCT establishments 
covered by the Executive order. 'OFCCP, FY 83 A-ll-5i 
Submission. - ^ , ' \ 

50/ Berrington Testimony, p. 6^8. OFCCP estimated that, by - 
the beginning of FY 82, it would have 5,000 complaints \ 
backlogged. Ibid. , p. 710. Fot- the connection between this 
backlog and OFCCP staffing cuts ^ see FY 82 Budget Statement , 
R. 44;» »j'Y 83 Budget Report , pp. 49-50. ^ '\ 

51/ OFCCP , . "Fourth Quarter FY 82 Quarterly Review and Analysis 
Feedback Report," p. 4. Pending complaints were reduced by 6^ 
percent in FY 82, from 3,953 to 2,058. Ibidi Through the . 
first three quarters of FY .83, pendifig- complaints declined by 
45 percent, down from' 2,058 to 1,126. Collyer Letter and 
Enclosure, p. 13. V — — 

52/ Pugh May Interview. • J.36 
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substantially fewer ne^ complaints were filed, 53 / 

Although more complaint cises have been closed, fewer have 
^resulted in findings of discriminaticii. Sixteen percent of the 
investigations conducted in FY 82 su^ifained allegations of 
discriaination, 54/ as compared to 26 percent in FY 80. 55 / In 
addition, in FY 82 a higher percentage of complaints was closed 
without a full investigation, 56/ It is not clear what factors - 
explain these changes. 



53/ OFCCP, "Fo^irth Quarter FY 82 Quarterly Review and Analysis 
Feedback Report^*' p. 2. In FY 80, 4,902 complaints were 
fileS. OFCCP, "Fourth Quarter FY 80 Quarterly Review and 
Analysis Feedback Report.** I^i FY 81, 5,036 complaints were 
filed, r^->r,arev' to only 2,626 filed in FY 82. OFCCP, **Fourth 
Quarte 2 Quarterly Review and Analysis Feedback Report,** 

P» 4. 

54/ OFCCP Data. 

55/ OFCCP, **Fourth Quarter FY 80 Quarterly Review and Analysis 
Feedback Report,** p. 48. 

56/ OFCCP, **Fourth Quarter FY 82 Quarterly Review and 
Analysis Feedback Report,** p. 2. In FY 82, 35 percent of the 
2,584 complaint cases closed were closed administratively. 
OFCCP Data. Administrative closures rose to 36 percent invthe 
first quarter of FY 83. OFCCP, "First Quarter FY 83 Quarterly 
Review and Analysis Feedback Report,** p. 4. OFCCP closes 
complaints "administrstively** (without a full investigation) 
when it cannot determine if an alleged discriminatory company 
is a Federal contractor; when a complaint is untimely filed; 
when OFCCP lacks jurisdiction; in the case of an old complaint, 
when the complainant cannot be locatedu and when complainants 
refuse to permit OFCCP disclosure of tneir identity to 
contractors. Complaints also are closed administratively when 
a satisfactory settlement has been achieved and no further 
action by the agency is required. OFCCP has not been able to 
determine the precise,nature of administrative closures in the 
past, but it reports t>fat a special review of third quarter FY 
83 infortstation found that of 601 total complaint investigations/ 
resolutions accomplished that quarter 66 (nearly 11 percent) 
were closed administratively because the violations were ^ 
remedied satisfactorily after the agency* s initial involvement 
but without a full onsite investigation. Collyer Letter and 
Enclosure, pp. 13-14. The other complaints were 
administratively closed for one or more of the reasons listed 
above. . ^g,^ 
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Technical Assistance ^ 

OFCCP does not report technical assistance as a separate 
item in its budget. Such assistance is considered a fractional 
part of the work of its staff, accounting for only 1,4 percent 

of staff time in FY 82. That figure was to increase to 5.5 

■ \ 

percent in FY 83, in line with the agency's greater emphasis on 
efforts to encourage voluntary compliancy with contract 
compliance program requirements. 57 / , 

One new agency initiative *to promote voluntary compliance 
involves encouraging contractors and other interested parties 
to form liaison groups nationwide to improve communications 
between the agency and the public. 58/ OFCCP does not yet know 



57 / This increased assistance generally involves increased 
availability of staff to respond to contractor inquiries about 
compliance requirements. Chatles Pugh, Deputy Director, OFCCP, 
telephone interview, Aug. 10, 1983. The agency anticipat;ed 
increased inquiries in connection with expected implementation 
of new' affirmative action regulations and other policy 
changes. David A. Ruthdrford, program analyst. Planning 
Branch, Division of ^P;:0gram Analysis, OFCCP, telephone 
interview, Aug. 19, 1983. Assistance is also being provided 
contractors to develop new self-monitoring and reporting 
systems concerning their employment profile and progress in 
hiring and upgrading of minorities and women. Shong Letter and 
Enclosures. ^ * 

58/ To date about 173 groups, almost all of which represent 
various industries, have been formed, and OFCCP expects 
formation of 200 groups by the end of FY 84. Collyer Letter 
and Enclosure, p, 14, and bsilyer 1983 Testimony. The 
activities o£ the groups vary. Twelve industry liaison groups 
developed monographs' to orient OFCCP about their industries so 
that agency staff would be more familiar with them before 
conducting compliance reviews. Cari Dominguez, Special 
Assistant to OFCCP Director, Comments at Bureau of National 
Affairs Conference on "Equal Employment Opportunity and the 
Reagan Administration,*' Washington, D.C., June 2, 1983. 
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whether such efforts will result in expanded job opportunities 

for minorities and women, 59/ the basic objective of the 

■ ... ^ 

contract compliance program. Initiatives to promote voluntairy 
compliance have not proyen an effective alternative in the 

i: 

past, or even a significant supplement, to proper use of the ' 
agency's standard enforcement tools • 60/ 



59/ Shong Letter and Enclosures. 

60/ U.S., Commission on Civil Rights, The Federal Civil Rights 
Enforcement Effort (1971), .pp. 52 (n. 218), 84, 234-36, 351; 
and Barry L. Goldstein, Assistant Counsel, NAACP. Legal Defense 
and Education Fund, Inc., "The Importance of the Contract 
Cqmpliance Program: A Historical Perspective," 1981. 
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EQUAL EMPLOYMENT OPPOR^^UNITY COMMISSION 
Enforc ement Responsibilities 



The| Equal Employment Opportunity Commission (EEOC) is 
responsible for enforcing latle VII of the Civil Rights Act of 
1964, 1/ the Equal Pay ^c^ (EPA) of 1963, 2/ jLe Age ^ 
' Discrimination in Employment Act (ADEA) of 1967, 3/ and Section 
^ 50/ of the Rehabilitation Act of 1973. 4/ ' These statuf^s . 
.Require most private and public employers, including the 

/ ■/ \ . ■ ■ 'I 

Federal Government to provide equal employment opportunity. 



In addition to investigating discrimination j complaints (or 
charges), attempting to resolve them through conciliation, 'and 

undertaking litigation if conciliation fail's, EEOC coordinates ' 

. t 

all Federal equal employment policies ^nd procedures. 5/ As 

• ■ r . • . . i 

another important actxvxty, the agency funds* ^nd provides 



1/ 42^U.S.C. §§2000e-2000e-17 (1976 & Supp. V 1981). Title 
VII prohibits employment discrimina^tion on | the basis of race, 
color, religion, sex, or national origin. ' , 

2/ 29 U.S^C. §206(d) (1976)'. The-Equal Pay Act prohibits 
discrimination on the basis of sex in compensation. 

3/ 29 U.S.C. §§621-634 (1976 & Supp. Ill 1979). The Age 
Discrimination Act prohibits discrimination against older 
persons (aged 40-70) in hiring, p];omotion, {discharge, ' ^ 

compensation, and other terms, conditions, and privileges of 
employment. ' . ' . 

'4/ 29 U.S. §791 (1976 & Supp. V 1981). Section 501 requires 
Federal agencies to* undertake affirmative action in* the hiring, 
, placement, and advancement, of handicapped emiployees. 

1 

5/ Reorganization Plan No. 1 of 1978, 3 C.FlR. 321 (1979), 
reprinted in 42 U.S.C. app. at 672-7J (Supp. \V 1981), Exec. 
Order No. 12,067, 3 C.F.R. 206 (1979) reprinted in 42 U.S.C* 
app. at 668-69 (Supp. V 1981) (hereafter cited as 
Reorganization Plan Ho. 1*) l^Q \ 
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technical assistance to designated State and local agencies to 
assist in processing Title VII and age discrimination in 
employment complTSTnts. (6/ 

In recent years, EEOC's budget has increased. The increase 
has been small, however, and resource problems appear to have 

'0 

contributed to limited progress or scaling back of functions 
such as complaint backlog elimination, litigation, and systemic 
investigations. Despite clear leadership commitments ij artd 
management reforms, it remains to be seen whether budget and 
staffing levelis will permit EEOC to fully overcome those 
setbacks and achieve the new gains it projects under its 
proposed FY 84 budget without jeopardizing the quality of its 
work. 8/ 



6/ 42 U.S.C. §2000e-8(b) (1^76). 



7/ EEOC's Chairman has repeatedly pointed to continuing job 
bias in this Nation and the vital impor^iance of strong Federal 
leadership in combatting it. See, for example, Clarence 
Thomas, Chairman, - Equal Employment. Opportunity Commission ^ 
(hereafter EECX:) (speeches before National Urban League, New 
Orleans, La., Aug. 2, 1983, and State of Missouri Human Rights 
t^Conference, Columbia, Missouri, Mar. 20, 1983). • 

8/ In commenting on this chapter in draft, EEOC said it does 
not believe that major resource constraints pose a significant 
barrier to the achievement of^any "current" EEOC goal. John 
Seal, Director, Office of Management, EEOC, letter to Deborah 
P. Snow, Assistant Staff Director for Federal Civil Rights 
Evaluation, U.S. Commission on Civil Rights, Sept. 13,^1983 
(hereafter Qited as Seal ^Letter) . 
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Bujiget Totals 

As table 9 shows, EEOC'^s budget has increased slightly in 

recent years. No formula has begn developed to determine how 

i • ^/ 

• / 
these increases have been affected by inflation. Congressional 

* ■ / 

Budget Office (CBO) Gross Natidnal Product deflators, which are 
used in budget analyses, do not measure rising costs in. the 
Federal sector precisely. They may nevertheless provide an 
estimate of trends in enforcement resoutces. Using the CBO 
formula, EEOC would appear toffhaveXexperienced a real loss of 



about $5 million in actual spending p^wer^ between 1980 and 
1983. 9/ A similar adjustment for infldJtion indicates that 
despite the requested FY 84 increase, the agency still would - 
appear to be left with about 20 percent^^less acfciial s*pending 
power in FY 84 than ife had in FY 80. / ^ 
Staffing^ / 

Although EEOC's budget has inpre'ased, its staff has been 
reduced. Aa table 10 indicates, authorized positions and 
actual staffing decreased between FY 80' and FY 83. During this 
period EEOC lost a total of 592 authorized positions, almost 16 
percent of its FY 80' authorized 3trength. The FY 84 budget » - 
request, which would provide for the same staff level as -in FY 
83, will not make up for earlier losses of authorized posi^lonsi 



9/ This estimate is derived by dividing EEOC's appropriation 
by a factor that accounts for annual inflation rates -since FY 
80, Deflators for each ^fiscal year through FY 84 were provided 
by Steven Zeller, economist. Fiscal Analysis Division, ' 
Congressional Budget Office, telephone interview, June 20, 
1983. For/a ifuller, discussion of the e^ and limits of this 
CBO measute see chapter 1. (^14 
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EEOC Budget Totals: FY, 1980-84 

f 

(in thousands of dollars) 



Fiscal Ye ar Appropriation a/ 

(annualized) 

1980 

1981 . , ; 

* 1982 
1983 

1984 (Request) 




a/ Figures represent what EEOC could have spent during a whole 
fisc^j^year under each spending ceiling. 

b/ This figure includes a $4.6 million pay raise supplemental 
appropriation which EEOC received for FY 83. 

SOURCE: John Seal, Director, Office of Management, Equal 
Employment Opportunity Commission, letter to Deborah P. Snow, 
Assistant Staff Director for Federal Civil Rights Evaluation, 
U.S.. Commission on Civil Rights, Sept. 13, 1983 (for FY 80, 
FY 81, FY 82, and FY 83 appropriations); EEOC, 1984 Budget 
Submitted to the Congress of the United. States (1983), p. 3 
/(for FY 84 request). 
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Table io * ' 

^Efi0C Ful.l-Time, Permanent Staff Positions: FY 1980-84 

Fiscal Year Authorized a/ Actual b/ 

3,777 . 3,433 , 

3;416 , 3,412 

3,326 3,149 
• » ■ 

3,185 3,167 c/ 

. . s 

1 3,185 



1980 
1981 
1982 
1983 

1984 (Request) 



^/ Number of fuli-time, permanent staff permitted urider 

Congressional budget measures* 

W Number of full-time, permanent staff actually employed by 

EECX]* Except as noted, figures are for the last day of the 
fiscal year. 

cj As of the end of the first quarter of FY 83. 

SOURCE: John Seal, Diyre :Uor, Office of Management, Equal 
Employment Opportunity Commission, lette' to Deborah P. Snow, 
Assistant Staff Director for Federal Civxi Rights Evaluation, 
U.S. Commission on Civil ii^hts, Sept. 13, 1983. 
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Complaints Processing 

In the 19703 ; EEOC's inability to resolve individual 
discrimination complaints in a timely manner resulted in a hiige 
backlog of Title VII cpmplaints.v 10/ New proced^pes 
implemented in 1977 helped reduce that backlog by 65 i)ercent by 
the end of FY 80 and were expected to eliminate the backlog 
completely by_ the end of FY 82. 11/ By that point, it was 
expected staff reTources could be focused more on major 
patterns and practices of discrimination. 12 / FY 82 budget 
restrictions, however, forced EEOC to defer its target date of 
the end of FY 82 for elimination of -the backlog to the end of 
FY 83. 13/ 



10/ In December 1977 EEOC had an inventory of 99,000 
unresolved charges. EEOC/ Sixteenth Annual' Report , FY 81 
(1982), p. 3 (hereafter cited as EEOC FY 81 Repprt). EEOC 
currently defines backlog charges generally as those received 
by EEOC on or before Jan. 29, 1979. At the end of FY 82, 7,000 
charges of the old 1979 backlog still remained. EEOC, "Draft 
Annual Report 1982" (undated, unpaginated) . • 

11/ J. Clay Smith, Jr., Acting Chairman, EEOC, written ^ 
Statement submitted in testimony before the Subcommittee on the 
•Departments of Commerce, Justice, State, the Judiciary, and 
Related Agencies of the House Committee on Appropriations, 
Mar. 11, 1981, p. 2 (hereafter cited as Smith 1981 Statement). 

12/ Eleanor Holmes Norton, Chair, EEOC, statement. Oversight . 
Hearings on Federal Enforcement of Equal Employment Opportunity 
Laws, before the Subcommittee on Employment Opportunities of 
the House Committee on Education and Labor, 95th Cong., 2d 
Sess. (1978), pp. 3 and 8 (hereafter cited' as Norton 
Statement) . . - 

13/ Smith 1981 Statement, p. 2. EEOC also said that 
"processing times for charges would lengthen as a result of 
budget restrictions, and the agency would put off plans to 
"absorb the entire federal equal employment opportunity 
complaint T)rocess, including the initial investigation of 
complaints, as originally contemplated." Ibid., pp. 13-14.. 

y ' . * 

■ • 14,3 • / 



\ ■ > 



\ 



142 



Meanwhilie^, new individual charges began to accumulate. 14 / 
By FY 82, 42 percent of EEOC ' active inventory-was 300-day old 
charges, 15 / and The average processing time was 186 days. 16/ 
By ££0C standards,\ictive charges involving no more than 180 
days of agency work ai^ considered . healthy or "current," Those 
over '180 days' old are considered "aging," and complaints ovQr 
300 days old are considered "cause for concern, and for 
action," YjJ \ ' 

In testimony before Congress in early 1982, EEOC drew a 
more complete picture of 'the actual and expected impact on the 
agency of its FY 82 and FY 83 budgets. As noted in tables 9 
and 10, its FY 83 budget reflected, except for a supplemental 



appropriation to cover a pay raise, generally the same spending 
level as in FY 82 but a further reduction in authorized staff 



14/ The Acting EEOC Chairman advised Congress that a 
"frontlog" of charges received since Jan. 26,. 1979 was / 
developing as new charge^ were increasing while staff was being 
reduced between FY 80. and FY 83. J. Clay Smith, Jr., Acting' 
Chairman, EEOC, written statement . submitted in testimony before 
the Subcommittee on the Departments of Commerce, Justice, 
State, the Judiciary, and Related Agencies ot the House 
^Committee on Appropriations, Feb. 25, 1982, p. 7« (hereafter 
cited as Smith 1982 Statement). See also EEOC, 1983 Budget 
Submitted to the Congress of the United States (1982), p. 16 
(hereafter c^ed as EEOC FY 8^ Budget ).. 

)15/ EEOC, 1984 Budget Submitted to the Congress of the United 
States (Jan. 1983), p. 16 (hereafter cited as EEOC FY 84 
Budget ). • ^ 

16/ Seal Letter. 

17/ EEOC, "Staff Discussion Paper, Fifth Annual EEOC/FEP 
Agency Conference" (1982), p, 3 (hereafter cited as 1982 
EEOC/FEP Paper). 
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-positions. EEOC infoffired' Congress tliat, despite staff 
productivity increases, additional loss of staff, coupled with 
continually' increasing workloads, would result . in an increase 
in the agency's complaint inventory. 18/ 

Xhe agency estimate.^ that approximately 5,900 more charges 
wquld carry over at the end of FY 82 thin at the end of FY 81, 
and that figure would increase to 7,500 charges at the end of 
FY 83. 19/ The age discrimination inventory, specifically, was 
expected to increase from 5,500 charges in FY 82 to 6,600 
charges in FY 83. 20/ r In reviewing these expected problems, a 
congressional committee questioned as "overly optimistic" 

^EEOC's projection that the old Title VII backlog would be 

completely eliminated. in FY 83^. -»21/ 

# ■ 

The FY 83 budget also would result in declining litigation, 
according to EEOC. .The' number of lawsuits filed would be 
reduced further in FY 83, and the number of consent decrees -and 



18 / Smith 1982 Testimony, p. 7. The Acting EEOC Chairman 
noted that the agency "simply cannot improve upon our 
productivity at rates which would be required to offset our 
diminishing resources...." Ibid., p. 6. , 

19/ f. Ibid., p. 7. 

20/ \lbid., p. 8* 

21/ EEOC, "EEOC Responses to Additional Questions," Mar. 3, 

T982 (requested by Subcommittee on the Departmeqt-s 6f Commerce, 

Justice, State, the Judiciary, and Related Agencies of the 

House Copui^ee on Appropriations) (hereafter cited as EEOC 
Responses) ; * 

,147 • ' - 
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settlements also would decrease. 22 / EEOC would be unable to 

fund new cases and would find it "exceedingly difficult" to 

support cases already i^ litigation. 23/ 

Persisting complaint backlogs and expected increases in new 

complaints thus were main elements \of .the unpromising situation 

facing the new leadership at EEOC in 1982. 24/ The agency lias 

taken further ste^s to address these problems. To control the 

complaint inventory, for example, EEOC staff are, being trained 

as generalistsT^ather than remaining specialists, and 

previously separate processing units (as have existed for age 

and equal pay complaint processing, for example) are being 

merged on a pilot basis. 25/ EEOC believes such steps wilU'-^^ 



22/ Smith 1982 Testimony, p* 8. The agency did not specify 
the decline in lawsuits to be filed but said the, number of 
consent decrees and settlements would decrease from 237 in FY 
82 to 200 in FY 83. Ibid. 

23/ Ibid., p. 9. ' ' , ' 

Ikl Clarence Thomas became EEOC Chairman in April 1982. 

25/ EEOC FY 84 Budget , p. 15. There has been some criticism' 
of the merger proposal. For example, a 1982 report of the 
Senate Special Committee on Aging concluded that EEOC had not 
gained "sufficient expertise in ADEA charge processing and 
investigation to warrant merger of all processing, units." 
U.S., Congress, Senate, Special Committee on Aging, , Equal 
Employment Opportunity Commission Enforcement of the ADEA: 
1979 to 1982 , 97th Cong., 2d Sess. (1982), p. 7. 
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permit better use^f its resources, 26 / 

Nonetheless, the' pre-1979 Title VII backlog had not yet 
been completely eliminated as FY 83 drew to a clo^e, 27 / and 
the likelihood that the agency will be able to reduce f.ts 
inventory at' new complaints to a "healthy" level remains 
questionable. As of the end of the third quarter of FY 83, 
EEOC had received 48,5'47 charges 28/ of the 60,610 charges 



f ■ 

y . , . ' 

26/ One step to' specifically reduce the percentage of 300- 
day old charges involved incorporation* of processing goals in 
staff performance standards. ££0C hoped to reduce this 
inventory of charges to no iflore than 5 . percent of its active 
inventory in FY" 83 and to retain it at that level in FY 84. 
EEOC FY 84 Budget , pp. 16 and 19. For FY 84, staff expect to 
reduce the pending Title VII, ADEA, and EPA inventory by 
roughly 4,000 charges through,, in part, a 5 percent increase in 
staff productivity. In addition, a reduction in the average 
processing time (to less than 180 days) for charge resolution 
is projected. Ibid., p. 19. In FY 82, the average processing, 
time was 186 days, and as of mid-year FY 83, it was 159 days. 
Seal Letter, ^ee also Clarence Thomas, Phairman^ EECX3, written 
statement submitted in testimony before the Subcoramittee on the 
Departments of Commerce, Justice, State, the Judiciary, and 
Related Agencies of the House Appropriations Committee, Mar. 1, 
1983. ' 

27/ EEOC staff reported that as of the end of the third 
quarter of FY 83,. 1,133 such charges still remained and could 
not estimate when they will be resolved. Scnne will require 
EEOC -^Commissioner clearance because they involve . issues, such 
as comparable worth, on which EEOC policy has not yet been 
determined. John Schmelzer, Legal Advisor to the Director, 
Office of Program Operations, EEOC, telephone interview, 
Aug. 12, 1983. 

28/ Ronald Passero, Director, Budget and Finance Division, 
Office of Management, EEOC; telephone interview, Sept. ,30, 
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it had. expected in all of FY 83. 29/ EEOC staff said that- 
although complaints were therefore increasing in 'FY ^3 at the ^ 
expected rate, a "significant'* reduction in the number of 

300-day old charges had taken^place. 30/ 

i ' ' . ' ' ^ / ■ 

Whxle xnroacjs in FY 83 m reducing the pre-19.79 backlog and 



300-day old. complaints, thanks t6 improved efficiency, have 

■ . ■ . ■ / 

7 been reported, xt should be noted, that increased effigieyncy 
does not necessarily meap more effective enforcement. Ik top 

■ * . 

level EEOC official expressed concern that rapid, charge 

■ . « ■ : . . ■ / ■ • 

processxng procedures xnstxtuted in 1977 have led to/ a sharp 



/ 



decline in thorough ijivestigations and a corresponding decline 

r^ 

/ 



in the number of reasonable cause (possible discrimination) 



/ 



29/ EEOC FY 84 Budget, p. 21. In FY 83 EEOC/also expected at 
least 1,000 new charges as. a result of its additional 
responsibility under a new Departnlent of-^'Justice-EEOC complaint 
referral rule. Elizabeth Thornton, Directc/r, CoordinatjLonf and 
G?uidance Services, EECyC, interview, Apr. 28, 1983 (hereafter 
cited as Thornton Interview.) EEOC staff report, however, that 
less than 100 new charges were received /during the first three 
months afte'r publix:ation of the rule^ much fewer than* 
expected. Seal September Letter. The r^eferral rule, found at 
48 Fed. Reg. 3570 (1983) (to bs.'Codi£xed at 28 C.iJ.R. pt. 42; 
29 C.F.R. pt. 1691), governs proces^sing of erjiployment 
discrimination complaints filed with Tederal fund granting 
agencies under Title VI of the Ci^il Rights Act pf 1964, 42^ 
U.S.C. §2000d-2000d-6 (1976 & Supp. V 1981), Title IX of the 
Education Amendments of. 1972, 20 U.S.C. §1681 (1976 h Supp. V 

. 198;i), the State and Local Fiscal Assistance Act of 1972, 31 
U.S.C. §1221^1265 (1976. & Supp. V 1981), and other Federal laws 

"with provisions against discrimination on the. basis of race, 
color, religion^ sex, ox na^tional origin in programs and 
activities receiving Federal financial assistance. Under this 
rule, EEOC /receiveis employment discrimination complaints that 
fall under/ Title VI as Well as Title VII; • ' 

/ ^. . , ^ 7 . - ' . ' 

30/ Jo.h^ Seal, Director, Office of Management, EEOC,. telephone 
interview, Sept. 29, 1983 (here*after cited as Seal September 
Interview). As of this writing, requested data on this point 
had not been providea. ^ ^ 
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lindings, wliich, in turn, ha« had a "deleterious" impact on the 
iii.;ency'3 litigation prograjji. 31 / 

Another problem with regard to complaints, which EE(Xi 
acknowledges cannot be re solved withdut additional staff , 
concerns^omplaints Sailed by Federal Government employees. 
Since J;^inuary 1979, EEOC has been responsible for holding 
hearings on Federal employee job discrimination complaints 
and processing appeals froo. agency decisions on such 
complaints. 32.'' ^'^'^ eliminated a^backlog of 

Federal sector complaints appea:ls. 33^/ In 1981 the agency's 
Acting Chairman told Congress, however, that Federal sector 
complaints were increasing dramatically, and processing periods 
for hearings and appeals of these complaints could be expected 
to lengthen. 34/ EEOC staff recently predicted a 33 percent 
incrfease/<n Federal sector complaints in FY 84 over the FY 83 
total, w^^h yet another 20 percent increase in FY 85 over FY 
84. 35/ Staff said the agency must ha';e more staff to handle 
the appeals and hearii^gs of Federal sector complaints 



31/ David Slate, General Counsel, EEOC (speech delivered at 
Bureau of National Affairs Conference on "EE ^ ar " the Reagan 
Administration," Wash,, D.C., June 3, 1983). 

32/ Reorganization Plan No. 1. 

33/ Smith 1981 Testimony, l^. 8. 

34/ Hjid., p. 14. 

35 / Seal September Interview. 
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to prevent a major hew backlog in that area trom developing. 36/ 
State and Local Program 

EEOC also funds and provides technical assistance to 
designated State and local fair employment practices (FEP). 
agencies to support their processing of Title VII and age 
discrimination in employment complaints^ 37 / In 1981, FEP 
agencies resolved 43 percent of the Title VII national 
complaint workload. 38/ Despite the administration's plans to 
increase opportunities for States to participate in 
anti-discrimination enforcement efforts, 39 / less assistance 
from the FEPs in complaint processing is projected for FY 83 
and FY 84. 40/ -.EEOC has attributed this decrease to fewer FEP 
staff available under EEOC contracts as a result, of increased 
FEP operating costs. 41 / ^ 



36/ Ibid. , / 

37/ 42 U.S.C. §2000e-8(b) (1976). Title VII requires EEOC to 
defer for 60 days action on'' complaints where there is a 
governing Stata^- or local employment discrimination law. 
Qualified FEP agencies may process the complaints or waive 
jurisdiction. 42 U.S.C^ §2000e-5(c) (1976). 

38/ 1982 EEOC/FEP Paper, p. 2. 

39/ U.S., Executive Office of the President, Office of 
Management and Budget, Special Analysis Ji^ Civil Rights 
Activities , February 1982, p. 13. j 

40/ In FY 82 FEPs, increased their Title VII charge resolutions 
over FY 81 by 18 pjercent. However, EEOC projected a 2.9 
percent decrease in FEP charge resolution^ in FY 83 and a 3. '7 
percent decrease in FY 84. EEOC FY 84 Budget , pp. 33-34. 

41/ Ibid., p. 33. . 
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Between FY 78 and FY 82, EEOC funding to State and local 
FEP agencies tripled. 42/ Although EEOC, proposed a reduction 
in funding from $18.2 million in FY 82 to $18 million in FY 
83, ^/ the agency received $18.5 million under its FY 83 
continuing resolution. 44 / Under the proposed FY 84 
budget, i.owever, EEOC again, has *>reque5ted 'the same reduced 
level of $18 million. 45/ . * ^ 

Like EEOC, some FE? agencies are experiencing problems 
processing complaints in a timely manner d^e to their reduced 
funding, limited staff resources, .concentration on backlog 
cases, and increased complaint receipt's. 46 / These problems 



42/ State and local fundi.ng was as follows: FY 78 - $6 
million (1983 EEOC/FEP Paper, p. 1).? FY 79 - $15 million (EEOC, 
Fourteenth Annual Report (1979), p. 25; FY 80 - $15 million 
(EEOC, Fifteenth Annual Report (1980), p. 29; FY 81 - $17.7 
million ni^EOp FY 83 Budget , p. 33); and FY 82 - $18.2 million 
( EEOC FY^84( Budget ,^ p. 31). * . 

43/ EEOC Responses. 

44 / Seal Letter. 

45/ EEOC FY 84 Budget , p. 31. In the continuing deliberations 
"on the FY 84 budget, the Subcommittee on Commerce, Justice, 
State and the Judiciary of the Senate Committee on 
Appropriations voted to restore $500,000 and add another 
$500,000 so that tlie State and local program would receive $19 
million, if that change is finally adopted. Ernest F. 
Hollings, U,S. Senate, letter to Frederick B. Routh, Director, 
Community Relations Division, Office of Congressional and. 
Public Affairs, U.S. Commission on Cfvil Rights, Aug. 5, 1983. 

46/ EEOC FY 84 Budget , p. 32; 1982 EEOC/FEP Paper, p. 3. 
During FY 82, over one-third of the FEP agencies under contract 
with EEOC had accrued a ''substantial" number of cases that were 
more than 300 days old. 1982 £E0C/FEP Paper, p. 3. • 
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could force FEP agencies to waive jurisdiction over mo're EEOG 



complaint deferrals, further incxi&asing, rather than 
decreasing, EEOC's own caseload, and further diyerting its 
attention from broader en^rcement efforts. 47 / 
Class and Systemic .Activity 

^ — . " \ . r . 

EEOC can address widespread discrimination by' investigating 

individual complaints that allege employer discrimination 

» ■ - y 

against a whole. class of protected persons or ^y initiating 

investigations of discriminatory patterns and practiceEB. 48 / 

These "systemic" activities are important because they can 

eliminate broad-based employment discrimination and open lip ^ 

opportunities to excluded groups. . 

EEOC has described its systemic program as the most 

effective means to attack patterns and practices of employment 

discrimination. 49 / Yet, for a number of years, EEOC ' s 

emphasistvon eliminating its Title VII backlog has resulted in 



47 / To help deal with these problems, EEOC earmarked 
FY 82 and FY 83 funds for special 2-year inventory reduction 
contracts to underwrite additional staff to reduce £hese excess 
inventories. EEOC, "EEOC (FEP Agency Sixth Annual Conference, 
Mar. 16-18, 1983, Atlanta, Ga. Discussion Paper" (t983), p. 2., 

48/ 42 U.S.C. §2000e-5(a)-Xb) (1976). 

49/ Norton Statement, p. 17. 

~ 154 ' 
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the systemic program' s receiving relatively less attention. 50/ 

According to EEOC staff, FY 83 was u. "transition" year for 
the agency's systemic program, 51 / and the authorized level for 
systemic staff fluctuated. 52/ As ttie Title v'll backlog is 
reduced, however, EEOC expects systemic staffing to 
stabilize. 53 / 

EECX^ recently undertook a review of systemic program 
activities, and began efforts to imi);rove the program's 
focus. .54/ A targeting model was developed to assist'EEOC in 
identifying the most significant and timely systemic cases for \ 



50/ U.S., Commission on Civil Rights: The Federal Civil 
Rights Enforcement Budget; Fiscal Year 1983 (198g), pp. 55-^ 
(hereafter cited as FY 83 Budget Report ); The Fecieral Civil V 
Rights Enforcement Effort - 197/; To Rliminate Employment 
Discrimination; A Sequel (1977) » p> 212 (hereafter cited as 
Sequel ) .7 In FY 82, as field offices concentrated on 
eliminating the pre-1979 Title VII backlog, some staff assigned 
to the systemic program were used tl)* work on that backlog. , 
. James Finney-;, Director, Systemic Programs, Office of Program ' 
Operations, EEOC, interview. May 3^ 1983 (hereafter cited , as 
Finney May Interview). -l 

51/ Seal September Interview. ^ - 

52 / Headquarters staffing was reduced from 82 authorised 
^ positions in FY 82 to '69 positions in FY 8^. Finney Hay 
Interview. The authorized staffing ceiling in FY 83 recently 
was increased to 71 positions. The ^actual staff level s.s ^ 
Sept. 22, 1983 was 64. James Finney, Director, Systemic; 
Programs, EEOC, telephone interview, Sept. 22, 1983 (hereafter 
cited as Finney September Interview). 

53/ Finney May Interview. 

54 / Seal September Interview. 

lis 
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the agency to pursue, a program to monitor settlement and 
consent decrees was instituted, and^ 2 new charges from, 
headquarters were developed. 55 / The agency meanwhile reported 
success in reducing a backlog of pre-1979 systemic 
charges. 56 / Similar activities are planned for FY 84, with / 
disposition of the -remaining pre-1979 systemic complaints / 
remaining a priority. 57/ / 

• In mid-October 1983, EEOC announced settlement of a major 
systemic case brought against General Motors Corporation 10 
years ago. 58/ The EEOC Chairman reportedly noted that with 
that case settled, EEOC would be "pressing ahead with more 
cases in the future. We intend to go the systemic route and 
push these cases." 59/ At t^e same time, the press reported, 
that JEEOC was 'seeking a 10 to '15 pCfercenf increase in funds for 



55 / Finney September Interview. The 2 new charges currently 
are pending Commission approval. 

5fe/ As of Sept. 22, 1983, EEOC had resolved 60 of the 77 
pre-1979 systemic complaints that existed at the beginning of 
FY 83. Edward Ware, Assistant to the Director, Systemic 
Programs, EEOC, telephone interview, Sept. 22, 1983. 

57/ FY, 84 activities are to include, among others, refinement 
of the new taf-geting model, several "important" settlement 
negotiations, and filing of at least 10 new lawsuits. Finney . 
May Interview and Seal Letter. 

. N 

58/ EEOC, Ne:^8 Release: EEOC, General Motors and Union Sign 
Record-Settijgg Equal Opportunity Accord , Oct. 18, 1983. 

59/ Joann S. Lublin, "GM to Spend $42.5 Million'^to Hire, Train 
Women and Minorities, Settling Bias Case-, " Wall Street Journal , 
Oct. 19, 1983, p. 8. • ^ 
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such systemic probes. 60 / EEOC staff would neither confirm nor 

deny that press claim, 61/ . 

Litigation 

Litigation sometimes is a necessary last resort for 
obtaining relief for victims of discrimination and for 
enforcing Critical Federal equal employment laws. The 
anticipated increase in complaint receipts may point to 'a need 
for more litigation, 62/ As noted, EECXI had concluded that 
proposed cuts in the agency's FY 82 budget would ^impai^ *its 
litigation program. 63/ ' 

EEOC staff litigation recommendations from field attorneys 
to the General CounsM increased between FY 80 and 81 but 



60/ Ibid. 

— ^ 

61/. John Seal, Director, Office of Management, EEOC, telephone 
interview, Oct. 19, 1983. , 

\ 

62 / See EEQC FY 84 Budget , p. 21« The 'EEOC ^Ghairman recently 
noted#that an "alarming" number of charges filed with EEOC have 
merit. Thomas New* Orleans sp^^ech. y 

63/ EEOC staff recommended 393 cases in FY 80, 469 in FY 81, 
and 401 in FY 82. Berry letter; EEOC FY 81 Report , p. 29;. Seal 
September Letter. EEOC noted that, "Cases recommencied by field 
staff to the General Counsel are reviewed by headquarters and 
are in turn recommended by the General Counsel to the i 
Commission. The Commission ultimately decides whether to 
authorize or reject litigation. Virtually all cases authorized 
•by the Commission are filed in court." - Seal Letter. 

157 



154 



declined in FY 82, 64 / New litigation dropped sharply in 
FY 82, then increased slightly in FY 83 though falling short of 
FY 81 levels. It is i\ot clear , whether the decline was the 
result of staffing and budget problems or administrative and 
policy considerations, or both, 65/ EEOC's Chairman has ^ 
cautioned that strict reliance on litigation in civil 

rights enforcement is neither good jpoTicy nor permitted by 
statute," 66/ but the agency nonetheless expects to. 
authorizemore cases for litigation in FY 83 and FY 84 than it 
authorized* in FY* 82, 67/ It also projects benefits, such as 
back pay, from EEOC-initiated cases to increase from 

— _ — ■ . ^ ■ 

64/ In FY 80, the Commission authorized 322 cases; Vj^Y 81, 
it authorized 364, in FY 82, it authorized 112, and as of July 
31, 1983, it had authorized 146, As for case filings, in FY 
80, EEOC filed 358 cases; in FY 81, it filed 44^ ,^nd, in FY 
82, it^iled''241. As of the'^end of the third qu^rt^er of FY 83, 
it had filed 116, According to EEOC, "Case filings include 
both direct suits and interventions, which must be authorized 
by the Commission, and subpoena erfforcement and preliminary 
relief proceedings, which do not require Commission'* 
authorization," Seal Letter, 

65/ EEOC cited an agency reorganization, a comprehensive 
review of cases by the General Counsel td improve the quality 
of cases recommended^ and closer Commissioner scrutiny of cases 
reciommended by staff as reasons for the decline* Phyllis 
Berry, Acting Director, Office of Congressional Affairs, EEOC, 
letter to James B, Corey, Chief, Education and Employment 
Division, Office of Federal Civil Rights Evaluation, U,S, 
Commission on C ivil -Rights, Mar. 25, 1983 (hereafter cited as 
Berry Letter) • 

66/ Clarence Thomas, Chairman, EEOC (speech delivered before 
Third Annuai-J-it-igation Programs Conference, San FraAcisco, 
Calif,, ^ Jan. 13, 1983). ' 

67/ EEOC projected 200 case authorizations in FY 83 and 300 ii. 
FY 84. EEOC FY 84 Budget , pp. 16 and 19. As of July 31, 1983, 
the Commission had authorized 146 cases. Seal Letter. 
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$20 million in FY 80 to $50 million during FY 84. 68/ Benefits 
as of the end of the third quarter of FY 83 to^ialed $21.2 
million. 69/ EEOC staff meanwhile concede that staffing may be 
inadequate to handle the current caseload or to increase ' 
li^tigation. 70 / 
Technical Assistance 

EEOC plans twc initiatives in FY 83 and 84, an "expanded 
presence" effort in area's not adequately served by any of ^ 
EEOC's field offices, and other educational and technical ^ 
assistance to encourage voluntary compliance with national 




68/ Clarence Thomas, Chairman, EEOC, written statement 
submitted in testimony before the Subcommittee on the 
Departments of Commerce, Justice, State, the Judiciary, and 
Related Agencies of the Senate Appropriation^ Committee, Mar. 
24, 1983, p. 3 (hereafter cited as Thomas 1983 Testimony). 
Benefits dropped to $16.2 million in FY 81 but then. increased 
to $33.5 million ^in FY 82. Berry Letter. 

69/ Seal Letter. 

70/ Michael Middleton, Director, Trial Services, Office of- the 
General Counsel, EEdC, interview, Apr. 26, 1983. EEOC lost 
about 50 staff attorneys in FY 82 due -4:o attrition. A hiring ^ 
freeze in June 1982 prevented filling the vacant positions, 
which subsequently were, lost. Ibid. As of the end^ of the 
first quarter of FY 83, EEOC had 616 cases pending in 
litigation. Berry Letter. 
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employment discrimination laws. 71 / EEOC believes that these 
initiatives will increase public awareness of equal employment 
rights and help prevent employers from adopting potentially 
discriminatory policies and procedures. 72 / 

Current staff will be relied on to handle these 
projects. 73 / If staf ^ are to be switched from the other 
activities > such as litigation or complaints, where they 
already are hard-pressed, these initiatives,' however worthy 
they appear, could aggravate existing problems, e'specially if 
they stimulate additional complaints. 

Coordination * ' 

In the pa3t, lack of coordination among Federal agencies 
with equal employment opportunity respotiVibilities was a 
serious impediment Jio the Federal Government's efforts to 
attack employment discrimination effectively. 74 / The need for 



71/ Thomas 1983 Testimony, p-. 3. Small teams of staff will 
travel to targeted areas (those not in proximity to EEOC field 
offices or State or local FEP offices) to explain employee 
.rights under Federal employment discrimination laws. A 
technical assistance program also will focus on educating, 
employers, including those with reTatively few employees, about 
their compliance responsibilitie*s. EEOC, News Release; EEOC 
Approves FieH Reorganization Plan , Jan. 28, 1983 (hereafter 
cited as EEOC News Release) . 

72/ EEOC News Release. 

'73/ Ibid. 

'74/ U.S. Commission on Civil Rights: The Federal Civil Rights 
Ei^ orcement Effort— 1974 , Vol. V, To Eliminate Employmert • 
Discrimination (1975), p. 576; Sequel , p. 332. 
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progress in resolving these problems was recognized in 1978 
when Executive Order 12,067 assigned EEOC- responsibility for 
praviding leadership and coordination to all Federal agencies 
with equal employment opportunity^ responsibilities. 75 / 

Despite the importance of this new task, authorized staff 
positions for the coordination function have been declining 
steadily since FY 79. Between 1979 and April 1983, authorized 
positions were reduced from 25 to 16 . 76/ 

As part of its responsibilities, EEOC must respond to 

i 

agency requests for coordination of proposed issuances 

pertaining to Federal EEO enforcement programs*' 77/ Despite a 

♦ 

reduction in authorized positions, the number of agency reviews 
increased significantly in FY 83 compared to. FY 82. 78 / On the 
other hand, EEOC has ieen slow to develop initiatives to 
improve interagency cooperation. In FY 82 it appears to have 



75 / Specific responsibilit ie-s include review of agency 
regulations pertaining to employment, reports and directives 
that could affect other agencies, and initiation of guidelines, 
standards, and other procedures to reduce duplicatioru 
inconsistency, and inefficiency in Federal equal em*plcWment 
prbgrams. Exec. Order No. 12,067. \ 

76 / FY 83 Budget Report , pp. 62-3; Thorntqn Interview. 

77/ . See Exec. Order No. 12,067. 

78 / EEOG FY 84 Budget , p. 17. The quinber of reviews doubled 
from 8 in FY 82 to 16 in FY 83. Ibid. \ 
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done little more than prepare preliminary feasibility/studies 
on developing standardized complaint procedures for all Federal 
agencies and improved information sharing, 79 / 

EEOC has identified several coordination activities to be 
undertaken in FY 84, 80 / but followup to past activity and new 
initiatives still appears limited. Problems of duplication and 



79 / FY 83 Budget Report p. 62. None of these studies has 
rerul-ted in published reports or followup action by EEOC. EEOC 
reported that its most significant interagency coordination 
activities in FY 83 to date include lengthy coordination of 
proposed affirmative action regulations for the contract, 
compliance program and the DoJ-EEOC referral rule. Thornton 
interview. The agency also had to address the question of 
apparent implementation by OFCCP of certain policy changes 
through internal directives, without first consulting with 2E0C 
as required by Executive Ordeir 12,067. Both EEOC*and this 
Commission have raised this issue. Clarence Thomas, Chairman, 
EEOC, Statement before Subcommittee on Employment Opportunities 
of the House Committee on Education and Labor, Apr. 15, 1983; 
Clarence M. Pendleton, Jr., Chairman, U.S. Commission on Civil 
Rights, letter to Robert B. Collyer, Deputy Under Secretary for 
Employment Standards, Department of Labor, July 12, 1983. The 
Labor Department said reports of such changes were "not 
correct.'^ Robert B. Collyer, Deputy Under Secretary for 
Employment Standards, U.S. Department of Labor, letter to 
Clarence M. Peydleton, Jr., Chairman, U.S. Commission on Civil 
Rights, Aug.^5, 1983. 

80/ For example, EEOC, tentatively plans to provide unspe.cified 
guidance on Section 504 of the Rehabilitation Act of 1973 and 
"continued work" on development of an instructional manual to 
Federal agencies for preparing the detailed civil rights 
information that must be submitted with their budget requests 
to 0MB- Seal Letter. EEOC had convened a workshop in 1981 to 
instruct Federal agency stSff concerning civil rights data that 
should- be' reported in that form. Initiatives in "several other 
areas" also are under consideration. Ibid. . 
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inconsistency^ other than those revealed during interagency 



« 



coordination of regulations, in Federal equal employment 
enforcement therefore may continue to receive only limited 
attention. 81/ 



81 / FY 83 Budget Report > p. 63. Other demanding oroblems, 
such as delays in the Pederal sector EEO, complaint^ processing 
system, also continue to face EEOC. *As noted, the agency was 
.compelled in FY 81 to defer plans to consolidate that program 
within EEOC. It still is considering various options for 
changiiig the system* U.S., General Accounting Of£ic«, Problems 
Persist in the EEO Complaint Processing System for Federal 
Employees (Apr. 7, 1983), pp. 15-20. GAO noted that no date had 
been projected for issuance of proposed fundamental changes. 
Ibid., p,. 20. EEOC staff said no major changes, such as 
centralizing complaint intakes and investigation in EEOC, which 
would require considerably more staff for the agency, are 
contemplated in FY 84. Seal September Interview. 
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DEPARTMENT OF JUSTICE: .CIVIL RIGHTS DIVISION 
Enforcement Responsibilities 

c 

The Justice Department's Civil Rights Division has a unique 
role in Federal civil rights enforcement because it has 
responsibilities extending to all protections guaranteed by the 
Constitution, Federal laws, and Executive orders. 1/ It has 
primary responsibility for enforcing constitutional rights and 
some statutes, including the recently strengthened Voting 
Rights Act of 1965, 21 the Civil Rights of Institutionalized 
Persons Act of 1980, 3^/ and provisions in the United States 
Code that establish criminal liabilities for clertain civil 



11 U.S., Department of Justice, Civil Rights Division, 
"Salaries and Expenses, General Legal Activities," undated 
(prepared for FY 84 appropriations hearings), p. 167 (hereafter 
cited as ckD FY 84 Budget). " 

2/ 42 U.S.C. §§1971, 1973. to 1983bb-l (1976 & West Supp. 
1983). The Voting Rights Act prohibits denying full 
participation in ihe electoral process to minorities, persons 
who cannot read, or speak English, and handicapped persons. It 
also establishes special provisions to guarantee voting rights 
in jurisdictions where denials were historically severe. 

3/ 42 U.S.C. §§1997"1997j (West Supp. 1983). The Civil Rights 
of Institutionalized Persons Act grants the Attorney Ger^eral 
authority to bring suit to enforce the civil rights of p^f^rsons 
in prisons, jails, and mental health and menl;al retardation 
facilities. 
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rights violations^ 4/ The Division has other significant 
litigation responsibilities* When negotiations fail, its suits 
are the only method of enforcing the fair housing requirements 
of Title Vlll of the Civil Rights Act of 1968 bj and 
nondiscrimination in public sector employment as required by , 
Title VII of the Civil Rights Act of 1964. 6^/ The Division 
also, may handle other types of cases agencies refer when they 
believe litigation would be the preferable enforcement 



4/ There are more than 30 such provisions. U.S., Executive 
Office of the President, Office of Management and Budget, 
Special Analyses of the Budget of %he United States Government , 
• Fiscal Year 1984 , undated, p. J-4 (hereafter cited as Special 
Analysis J ). These include protections against police 
misconduct, other mistreatment by law enforcement officials, 
and hate group activity. The rights of workers, including 
migrant laborers, to seelyand enjoy employment also is 
protected. See, e.g., IS U.S. C. §241 (conspiracy against the 
rights of citizens), §242 (deprivation of rights under color of 
law), §245 (interference with federally-protected rights), 
§1581 (peonage), §1584 (involuntary servitude) (1976). 

5/ 42 U.S.C. §§3601-3619 (1976 & Supp. V. 1981). Title VIII 
prohibits discrimination based on race, color, national origin, 
religion^ or sex in the sale, purchase, financing*, or rental of 
most dwellings. The Department of Housing and Urban 
Development is responsible for investigating and attempting to 
negotiate agreements to correct violations but has no actual 
enforcement authority. When negotiations fail in cases 
involving patterns and practices of discrimination or issues of 
general public importance, the Justice Department may bring 
suit. See 42 U.S.C. §361l(g) (1976). 

6/ 42 U.S.C. §§2000e-2000e-17 (1976 & Supp. V, 1981). Tit?lte 
VII prohibits denials of equal employment opportunity on the 
basis of race, color, national origin, sex, or religion. The 
Equal Employment Opportunity Commission has primary 
responsibility for enforcing the act, but only the Justice 
Department can bring suits to enforce compliance by State and 
local governments. See 42 U.S.C. §2000e-5&6 (1976 & Supp. V 

16 J 
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method. Tj In addition, it is responsible for coordinating 
enforcement of all prohibitions against race, .sex, and handicap 
di^scrimination in f ederalljr-assisted programs •>-8/ 

With such vast responsibilities, the Division' s policies 
and the resources committed to them profoundly affect the 
Federal government)' s role in eliminating illeg 1, 
discrimination. Because the Division has such influence in 
determining Ferderal enforcement through litigation and broad 

coordinating authority as well, its decisions shape all Federal 

\ 
\ 

agencies' civil, rights enforcement efforts. The actions it 
takes and does not take are a primary expression of 
administration civil rights commitments. For this reason, 
particular regard must be paid to the Division's use of 
resources to isupport or modify Federal nondiscrimination 
requirements. 

Noting the Division's resources had not kept pace wich ^ 
increases in its responsibilities, the Commission last year 



Ij Agencies may enforce major laws prohibiting discrimination 
in federally-assisted programs by termifnating funds or by "any 
other means authorized by law." See, e.g., 42 U.S.C. §2000d-l 
(1976) (enforcement provision of Title VI of the Civil Rights 
Act of 19647. This provision permits Federal assistance 
agencies to refer cases for litigation by the Justice 
Department. See, e.g.. Brown v. Califano, 627^F.2d 1221, 
1231-32 (D.C. Cir. 1980). The p ohibitio'n against employment 
discrimination by Federal contractors in Executive Order No. 
11,246 also may be enforced by case referral to the Justice 
Department. 41 C.F.R. §60-l.'''i(a)(2)(1982). 

8/ Exec. Order No. 12,250 3 C.F.R. 298 (1981) reprinted in 42 
U.S.C. §2000d-l (Supp. V 1981) (hereafter cited as Exec. Order 
No. .12,250). 
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cited some key problems that could not be addressed adequately 
without additional staff. £/ The Division did not gain 
staff, 10/ and problems . apparently have persisted. 11 / 

Resouce constraints, howrver, have not been the only 
factor limiting recent Division actions against 
discrimination, division policies favor narrower Federal civil 
rights protections . nd remedies than those formerly pursued i 
and resources have been used in efforts to establi'sh these 
policies through litigation and regulation. The Division bases 
its policies on its reading of legislative history and case 



9/ These included limited activities against changes in 
e^lehtoral rules that limit minority political participation, 
police misconduct, ^ivil rights violations against Hispanics in 
the Southwest and Far West, victimization of migrant workers 
subject to involuntary servitude, ^qual protection violations 
against incarcerated juveniles and elderly nursing home- 
residents, and racial violence. The Commission also noted 
major limits in coordination activities. U.S., Commission on 
Civil Rights, / The Federal Civil Rights Enforcement ]^udget: 



Fiscal Year 1983 (1S32), pp. 35-39 (hereafter cited 
Budget Report ) 



as FY 83 



10/ U.S., Department of Justice, Civil Rights Division, 
"Salaries and Expenses, General Legal Activities," undated 
(submitted for FY 82 appropriations hearings), p. 179 and 
'Salaries and Expenses , General Legal Activities," undated 
(submitted for FY 83 appropriations hearings), "p. 133; William 
Bradford Reynolds III, Assistant Attorney Ger.aral, Civil Rights 
division. Department uf Juf'i^ce, letter to John Hope III, 
Acting Staff Director, U.S. commission on Civil Rights, Mar. 
18, 1983. 

11/ For example, although the Division reports substantial 
activity against criminal civil rights violations, including a 
sharp increase in cases filed against individuals holding 
others in involuntary servitude or peonage, .t apparently has 
been unable to carry out plans for special task forces to 
combat violations of Hispanics' and migrant workers' civil 
rights. Special Analysis J- , pp. J-;5-J-6; CRD FY 84 Budget, 
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law. 12 / These legal interpretations, however, often are 
unnecessarily "restrictive. 13 / The Division thus has chosen to 
construe Federal civil rights authority narrowly so long as no 
decisive ruling prevents it rather than seeking decisive broad 
rulings. 14 / This reverses the general thrust of over 20 years 
of Fedefal civil rights poJ.icymaking» . / 

• . . . ■ 1- 

The administration's FY 84 budget proposed an increase for 
the Division but not enough to restore earlier staff losses. 

r 

It is doubtful thi9 increas.e would correct all problems related 
to staff 'shortages, especially where changing law or 
circumstances now require a greater role for the 



12/ For an overview of the Division's interpretation of 
legislative and judicial history, see William Bradford Reynolds 
III, Assistant Attorney. Ge|ieral, Civil Rights Division (speech 
delivered at the Annual Conference jof Chairpersons of State 
Advisory Committees to the- U.S. Commission on Civil Rights, 
Washington, D.C., Sept. 12, 1983) (hereafter cited, as Reynold^ 
SAC Speech) . ^ 

13/ The Division's position on every issuie and its merits are 
beyond the scope, of this review. The Commission and the 
Justice Department, however, repeatedly have exchanged views on 
the precedents for broad' and narrow interpretations* of Federal 
civil rights laws. Documents cited in^the discussion below 
present these in full detail and are available in Commission 
files. 

.14/ For examples of the Division' s practice of following 
narrow interpretations iltiless the Supreme Court specifically 
rules otherwise, see^William Bradford Reynolds IIT, Assistant 
Attorney General, Civil Rights'Divxsion, letter to Linda 
Chavez, StMf/^Director, U.S. Commission on Civil Rights, Oct. 
11, 1983, pp. 8-9 (hereafter cited as Reynolds October Letter). 
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Division, 15/ Even a larger increase, however, would not 
support fully effective enforcement so long as the Division 
channels resources into limiting Federal civil rights — ^ 
guarantees, ll 
Bridget Totals 

Civil Rights Division responsibilities ha^e increased 
substantially since 1980, Its budget, also has increased, as 
table 11 shows. There is no standard formula. for determining 
whether the increases have compensated for inflation. 
Congressional Budget Office Gross National Product deflators 
are used to measure inflation in budget analyses but are not 
gearfed specif ically *to rising .costs in the Federal sector, J^/ 



15/ Factors calling for increased staff involvement -include 
"the Division's* expanded responsibilities under the 1982 Voting 
Rights Amendments, 42 U,S,C,A, §§1973, b, aa-la, and aa-6 (West 
Supp- 1983) (hereafter cited as 1982 Voting Rights Amendment's), 
and, according to Division estimates, increased hate group, 
activity, CRD FY 84 Budget, p, 171, The block grants 
established in 1981 also have inqreased the Division's 
responsibilities . because it has to coordinate enforcement »f 
major civil rights laws and specific requirements c^ering 
these as well as other Federal assistance programs. Exec, 
Order, No, 12,250, §l-20ll For specific civil rights. provisions 
in recent block grants, see Omnibus Budget Reconciliation Act 
of 1981, 42 U,S,C. §§300w-7 (preventive health and health 
services block grant), 300y-9 .(j)rimary health care block 
grant), 708 '(maternal and child health services block grant), 
8625 (low income ^home energy assistance block grant), 99Co 
(community services block grant) (Supp, V 1981), Demands on 
staff resources would be further increased if Congress adopts 
proposals to permit referral of individual -/ouslng 
discrimination complaints for Justice Depa.:.aient litigation, 
#See S. 1220, H,R^482, 98th Cong,, 1st .^esd, §810(c) (19^3) 
(parallel bills); S\,^ 1612,, 98th Cong,, 1st Sess, §6(g), H,R, . 
'3747, 98th Cong,,. Ist Sess, ; §810(d)(l)* (1553) .(parallel bills), 

16/ For a fuller discussion of t^he use and timits of these 
measures, see chapter 1, . io3 
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Table 11 

CRD. Budget Totals : FY 1980-84 

(in thousands of dollars) 



^ ^scal Year 

1980 
1981 
, 1^82 
1983 

1984 (Request) 



Appropriktion a/ 
(annualized) 

$r5,14'|J 

16,515 

17„499 

19,233 b/ 

21,290 



a/ Figures represent what the Division could have spent during 
a whol.e fiscal year under each spending ceiling^ 

b/ Adjusted to'reflect $180,000 transferred from the Civil 
Rights Divisiofi £o,th6 Civil Division and a $650,000 
supplfemental appropriation granted in late ^'Y 83* 

SOURCES: .U.S., Department of Justice, Civil Rights Division, 
"Salaries and Expenses, general Legal Activities," undated 
(submitted for FY 82 appropriations hearings) (for FY 80 and FY 
81 appropriations); WilHam. Bradford Reynolds III, Assistant \. 
Attorney General, Civil ;Rights Division, Department of Justice, 
let'ter to John Hope ill, Adting Staff Director, U.S. Commission 
on Civil kights. Mar. 1%:^ 19^ (for FY 82 and FY 83 
'a^ropriations and FY 84 request); Frank Atkinson, legislati^ve 
counsel-. Civil Rights Division, Department of Justice,^ • 
telephone interview, Aug. 4,' 1983 (for FY 83 transfer!'; James 
Sallivan, legislative counsel. Civil Rights Division, 
Department of Justice, telephone interview, Oct. 23, 1983, (for 
FY 83 su^lemental appropriation). 
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They, nevertheless, may provide an approximation of trends in 
civil rights enforcement resources. With adjustments for • 
inflation using the Congressional Budget Office formula, the 
Division would, appear to have gained only very re.cently and 
then but slightly in actual spending pQwer, 17 / 

For FY 84, an increase of approximately. $2,06 millioTu over 
the Division's FY 83 appropriation level has been 
pro^^osed^ 18/ Due mainly to rising operating CQ^ts, however, 
less than one >qu^rter 'of the increase ($558,oBo) would be 
available for additional* staff • 19 / ^ 
Staffing 

Even before 1980, the Civil Rights Division, in the 
Commission's view, needed additional staff to meet increasing 



17/ The Division's FY ^3 appropriations, includinr ch? 
'year-end aupp lenient al, represented about 3 pelrce* Jiore 
spending power than it had in FY 80. Its FY 81* FY 32 
appropriations represented .less than its FY 80 sp<=adin^ p(. er. 
These estimates a^e derived by dividing the Divie -oa''3 
appropriations by factors that account for annual vu£\<;ca a 
rates since FY 80; Deflators for.each fiscal yeai ^Mxr^ ^^a FY 
j84 were provided by Steven Zeller, economist , Fisc ' .i&Iysis 
Division, Congressional Budget Office, telephone ii.. ^tview., 
June 30, 1983. 

18/ Wiilian Bradford Reynolds III, Assise:* it Attornr-v General, 
Civil Rights Divis'^r., letter to John Hope Ii::,gA.ctiag Staff 
Director, U.S. Comm.issi^n on Civil Rights, Mar. 18> 1983; 
J^imes Sullivan, legislative counsel, Civ'l Rights Division, 
telephone interview, Oct. 2^, 1983. The funding Ifevel used for 
this estimate includes the $650,000 supplemental appropriation 
, thf: Division received in Icite FY 83. 

■ * • * . ; ' 

19/ CED FY 84 icaget, p. 167. The inorease also would provide 
an additional $3id7,0u0 for laformation systems and processing.. 
Ibid., p. 189. The rSst wc^rid go for ^jkniilt-in increases such 
8s rent, telephone charges, and salaties for current, staff . 
Ibid., p. i.65. ^ ^ ^ . 
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responsibilities and improve enforcement in cases invol\i/.f 
discriminatory patterns and practices, particularly viol.itions 
of Title VIII fair housing requirements. 20/ The Division 
estimated it would need 18 more positions to meet ti: and its 
increased coordination responsibilities. 21/ As \:r»ble 12 
shows, it received none and, in fact, since has lo>. more than 
50 positions (12 percent of its 1980 authorized s- Zfing 
strength). The effects ^of this lossmay have been limited to 
some extent by Division efforts to use its legal rcjff 'more 
effectivel> . 22) 

The proposed FY 84 budget would authorize 399 po^ iti^no for 




20 / Arthyr S. Flamming, Chairman, U.S. Commission cr' ''^ivil 
Rights, statement before the Subcommittee on Civil and 
Constitutional Ri;^hts of the House Committee cn the 'udiciary. 
Mar. 7i 1980; Louis^Nunez, Staff Director, U .S. ''juim? vision on 
Civil Rights, letter to'Birch Bayh, Chairman. Subcommittee on 
the Constitution of the Senate, Committee on tiir. Judiciary, June 
10, 1980,, k Also,' Division •responsibilities^^ j^tzd been increased 
by broader equal credit requirements and p prohibitions against 
handicap and age discrimination: more pending* cases of public 
emplo3rment discrimination, and budget amendments that, in 
effect, made suits by the Division the only Federal tool for 
enforcing school desegregation in caae^ involving pupil 
transportation. Ibid. The^e remain Division responsibilities. 

21/ U.S. 3 Department of Justice, Civil Rights Division^ 
Authorization Request, Fiscal ^ear 1981" (January 1980), 

^. For ConunLssion staff views that the division would need' 
significantly more staff to carry out its v. coordination 
responsibilities, see Louis Nunez, '>taff Director, U.^^ 
Commission on Civil Rights, letter to Willianf M. Nichols, 
General Counse? , Office of Management and Budget, Sept. 12, 
1980 (hereafter cited as Exec. Order No. 12,250 Comments). 

22/ The Division reports that expanded use of an automated 
data system has enabled attorneys to handle more cases ••than 
formerly and ^.hat increased, reliance* on paralegal, part-time, 
detailed and other temporary personnel has freed them to 
concentrate more on legal issues. Reynolds October Letter, 
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Table 12 

CRD Full-Time Permanent Staff Positions: FY 1980-84 

Fiscal Year ' Authorized a/ ' _ Actual b/ 

1980 436 432 ^ * 

1981 . 436 • 437 • 

1982 385 387 

1983 . 384 c/ . ^ 379 d/ 

1984 (Request) .399 



a/ Number of full-time, permanent staff permitted under 
C^ongressional budget measures. 

b/ Number of full-time, permanent staff actually employed by 
' the Division. Except as noted, figures are for staffing near 
the beginning of the fiscal year. ' 

c/ One additional posx'ticfn, transferred for administrative 
purposes to another unit, still serves the Division. 

d/ As of August 10, 1983. . ' 

SOURCES: U.S., Department of Justice, Civil Rights Division, 
"Salaries and Expenses, General Legal Activities," undated 
(submitted for FY 82 app'ropriat ions" hearings)^ p. 179 (for FY 
80 authorized and actual staff) and "Salaries and Expenses, 
General Legal Activities," undated (submitted for FY 83 
appropriations hearing?), p. 133 (for FY 81 authori^^d and 
actual staff); William Bradford Reynolds III, Assistant 
Attorney General, Civil Rights Division, Department of Justice, 
letters to John Hope IIL, Acting Staff Director, U.S. 
Commission on Civil Rights, Mar. 18, .1983, and Kathryn Baer, 
civil xights analyst, U.S. Commission on Civil Rights, Sept. 8, 
1983- (for FY 82 ai)id FY 83 authorized and actual staff and FY 84 
request); Frank Atkinson, staff. Civil Rights Division, 
Department of Justice, telephone interview, Aug. 4, 1983 (for 
FY 83 staff transfer). 
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the Division* This would represent era increase of 15 positions 
over recent staffing levels, but still leave the Division 8.5, 
percent below its insufficient FY 80 strength. Staff for 
Voting Rights Act enforcement would be increased^ 
substantially. Many other activities limited by resource 
shortages in the past, however, would remain at current 
staffing levels. 23/ \ 
Voting Rights Act. Implementation 

Under the Voting Rights Act, the Civil RighCs Division is 
responsible for preventing go\i!arnment officials and private^ 
citizens from using voting .practices-'that exclude minorities 
from full participation in t^nepoMtical process. 24/ The. act 
requxres^^-t^e Division to review fj^oposed changes in certain 
jurisdictions' voting laws, practice3, and procedures and 



\ ^ ^ •■ 

-' . . ■ , . 

23/ The only other activities that would receive additional 
staff are those carried out by the section that enforces 
protections against criminal civil rights violations. This 
section would r»3ceive 3 new positions. CRD FY 84 Budget, 
p. 170. 

24/ 42 D.S.C. §§1971, 1973 to 1973bb-l^ (1976 & West Supp. 
1983). The 14th and 15th amendments to' the Constitution first 
guaranteed minority voting rights. Stronger enforcement 
mechanisms were needed, however, because, nearly 100 years 
after their adoption, numerous practices, including physical 
intimidation, use of rigged .literacy tests, special 
registration requirements, poll taxes, and racial 
gerrymandering, still almost totally excluded minorities from 
the .jpolitical process in many areas. U.S., Commission on Civil 
Rights: Report (1959), pp. 27-142; Voting (1961), pp. 21-142; 
and The Voting Rights Act... The First Months (1965), pp. 6-10. 
For the continuing need for stronger voting rights measures and 
more vigorous enforcement, see U.S., Commission on Civil 
Rights: ;, The Voting Rights Act; Ten Years After (1975), pp. 
69-356 (hereafter cited as Ten Years After ) and The Vot;.ng 
Rights Act: Unfulfilled Goals (1981), pp.'- 22-93 (hereafter 
cited as Unfulfilled Goals). 
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object if the jurisdiction cannot prove an absence of 
discriminatory purpose or effect. 25 / The Division also is 
responsible for sending Federal officials, called examiners and 
observers, to register voters arid watch for possible denials of 
voting rights in jurisdictions designated by the Attorney 
General, 26/ for ensuring the electoral process is open to 
citizens who do not read or speak English, 27 / and for filing 
suits where necessary to enforce voting guarantees. 28/ These 
responsibilities have been increased by the 1982 Voting Rights 
Act amendments. 29/ » 

■> • ' ^ 
Historically, division enforcement of the act often has 



25/ Under section 5 ot the act, jurisdictions meeting certain 
^iteria reflecting pervasive, overt voting rights 
discrimination in the past must have such changes cleared by 
the justice Department or the Federal District Court lor the 
District of Columbia before they may carry them out. 42 U.S.C. 
§1973c (1976). 

26/ 42 U.S. Q. 551973d, f (1976). 

27 / Under section 203 of the act, jurisdictions having a 
certain percentage of language-minority citizens legally 
classified as illiterate are required to provide election 
materials in the applicable minority language as well as in 
English. 42 U.S.C. §§1973aa-la(b) to (c) (1976 & West Supp. 
1983). Section'4(f)(4) of the act prohibits English-only 
elections in certain other jurisdictions. 42 U.S.C. 
§1973b(f)(l) (1976). 

28/ Id. at §1973aa-2.' 

29/ * Amended section 2, which covers all jurisdictions, 
establishes a prohibition against voting practices woLth 
discriminatory results, thereby expressly authorizing more 
extensive arid' complex litigation. 42 U.S.C. A. §1973b| (West 
Supp. 1983). The amended act also requires the Division to 
ensure that blind> disabled, and illiterate voters^eceive 
voting assistance from persons of their choice. Id^. at 
§1973aa-6. - 
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been reactive, leaving the task of identifying and peeking 
remedies for many serious problems to private citizens and 
groups. 3bJ As discussed below, the Division recently has 
taken steps toward more affirmative enforcement. In the 
Commission's view, however, further improvements and resource^ 
to carry them out would be required to provide the 
comprehensive guarantees of full political participation 
intended by^ the Voting Rights Act, , 

For example, the Division has processed large volumes of 
. preclearance requests. 31 / It also -has expanded efforts to 



30/ U.S., Commission on Civil Rights: Political Participation 
(1968),' pp. 1*64-65, 175-76; Ten Years Aftex , pp. 338, 347; and 
^ FY 83 Budget Report , p. 35. This longstanding problem 

apparently persisted through 1982/ In that year, the Division 
initiated only 2 of the 13 voting rights cases in which it 
participated. The Division expected to initiate more suit;s in 
FY 83, though ifc did not have additional voting rights staff. 
CRD FY 84 Budget, p.*177. To this end, it established a task 
force to concentrate on developing suits for enforcing amended 
section 2. William Bradford Reynolds III, Assistant Attorney 
General, Civil Rights Division, letter to Clarence M, 
Pendleton, Jr., Chairman, U.S. Commission on Civil Rights, 
Sept. 21, 1983 (hereafter cited as Reynolds September Letter). 
It is too soon to determine whether this step significantly 
will reduce the burden of documenting voting rights violations 
and initiating suits thus far often borne largely by private 
organizations. 

31/ In 1982, it processed over 2,900 .such requests involving 
well over 13,000 proposed changes, CRD FY 84 Budget, p. 176; 
Special Analysis J , p. J- 7 , The Division reports a timely 
response to every request but notes it wacj able to keep up with 
the. workload only by U8in|:', staff normally assigned to other 
3nforcement functions, requiring substantial overtime, and 
other extraordinary pevs^'■.,: I measures. Reynolds October 
Letter, p. 4. Somewhat ievc* requests are expected in FY 84. 
CRD FY 84 Budget, p. 176. It is unclear whether the Division 
will have the resources to.ham>\e in a more routine manner what 
still will be a very large volv.me. 

I7d 
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identify jurisdictions that fail to submit required requests 
and developed a procedure for monitoring responses/ to its 
objections, 32./ however* still lacks c»>e resources to 

ensure all voting changes are submitted for prer.learance 
reviews and, thus, must cpntinue relying on private parties to 
call violations to its attention. 33/ It also lacks 
information to identify the extent of compliance with bilingual 



32/' Reynolds September Letter, pp. 3-4. For the need for 
procedures to i'^cntify such violations systematically, see Ten 
Years After , p. -47; Unfulfilled Goals , p. 93; FY 83 Budget 
Report, p. 35. 

.33/ Reynolds September Letter, p. 4. The Division emphasizes 
it has made systematic efforts to require that jurisdictions 
seek preclearahce. * Reynolds October Letter, p. 2. As 
described, however, comprehensive efforts extend only to 

.Mississippi and Louisiana and only to county redistricting 
plans in tho-se States. Ibid. The Division also reports it is 
reviewing session laws in covered States to identify 
unsubmitted changes. Reynolds September Letter, p. 3. This 
program would enable it to identify only State and some county 
changes, rlt would not detect any chai>ges at the municipal 
level. The Division acknowledges it lacks the resources to 
identify all unsubmitted changes. Ibi^d., p. 4.. 
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requirements x>f the act. 34/ 

Under, this administration, examiners have been sent to 

• \ 

register voters in'8 counties, the first time this authority 
has been used since 1975. 35/ The Division also has continiied 
sending observers to selected counties. 36/ The 



34/ William' Bradford Reynolds Hi, Assistant Attorney ^General, 
Civil Rights Division, testimony. Hearings on Amendtknt^s to the 
Voting Rights Act of 1965 , before the Subcommit|:e6 on the ^ 
Constitution'of - the Senate Committee on the^txSiciary, 97th 
Cong., 2d Sess. (1982) p. 1658. Division'reports on recent 
voting rights accomplishments and platls indicate ho atte-ntion 
to this area. U*S., Department^fjust ice, "General Lega;l 
Activities, report submit ted-'under 0MB Circular No, A-ll}-53 
for the FY 84 Jbudget cycJLe^ undated; CRD FY 84 Budget, ppL 
176-78. . The Division^notes that primary responsibility for 
enforcing the language minority provisions has been delegated 
to U.S* attorneys, though it remains respoiysible for enforcing 
these provisions in jurisdicti9ns also covered by other special 
provisions of the Voting Rights Act. Reynblds September \ 
Letter, pp. 7-8. It believes reviews of plans these ' 
jurisdictions* submit are an effective method of assuring 
compliance. Ibid, p. 8. Such reviews, however, would nofc^ 
identify all instances of noncompliance on indicate possible 
needs to increase oversight of and resources, for activities 
delegated to U.S. attorneys*.-, for eviderfce that more effective 
monitoring is required, see fJaf u If 1 1 led Goals , pp* 84-86.^ 

35^ U.S., Department of Justice, Civil Rights Division, press 
releases, Sept. 3, 1982 and June 20, 1933; .William Bradford. 
Reynolds III, Assistant Attorney General, Ciyil Rights Division 
(speech delivered before the Southern Christian Leaders'hip 
Conference, Washington, D.C., AugV;26» 1983), p. 9. * ' 

36 / Gerald. W. Jones, Chief, Voting Rights Section, Civil 
Rights Division, letter to Ronald D. Henderson,' Acting 
'Assistant Staff Director for Program and Policy Review, U.S. 
Commission on Civil Rights, June 23, 1983; William Bradford: 
Reynolds III, Assistant Attorney General, Civil Rights " 
Division, testimony before the Subcommittee on Civil and 
Constitutional Rights of th^e House Committee on the Judiciarvy 
May 9, 1983, p. 7 (hereafter, citied as Authorization Testimony).. 
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piM sisltMu i» ot widospread barriers to registration, voting, 
lair rt'pit^stMU al ion » auU candidacy, however, suggests Federal 
oxamintis and obseiverH may be needed in more jurisdictiona, 37 / 

A;i in tin; past, tht* Division appears to have responded 
seh?ctiv^*ly and nometimea slowly to problems brought to its 
attiMition. At the invitation ol: a major civil rights group, 
tor example, the Assistant Attorney General for Civil Rights 
rt»oently took a t ac t- 1" in i i ng tour and committed the Division to 
combatting interference with minority voting in 
MitisisNippi. Sp/ Observers, examiners, and Division staff then 



J// For numerous examples of such problems, see Unfulfilled 
Goals, pp. 22-63. The Division notes that Commission reports 
arl^^ot an adequate basis for sending out examiners and that it 
lollowed up and tound no need for them in several counties 
where the Commission identified problems, including Claiborne 
County^ Mississippi. Reynolds October Letter, p. 3. Barriers 
to roKistration the Conmission found in that county were 
localized in the city of Port Gibson. Unfulfilled Goals , pp. 
2J-24l Data the Division cites indicating no problems in 
Claiborne County, specifically black electoral successes, do 
not describe the situation in that i ity. Reynolds October 
Letter, p. 3; Unfu If illed Goals , pp. 45-46. The Commission 
asked the Division how it decided whether examiners or 
observers wen; needed. Clarence M. Pendleton, Chairman, U.S. 
Conroissiou on Civil Rights, letter to William Bradford Reynolds 
III, Assistant Attorney General, Civil Rights Division, July 
12, ISbi. The Division's response did not clearly indicate 
what criteria, beyond basic statutory requirements, it used for 
target in^. Reynolds September Letter, pp. 4-7. For previous 
Cominission concerns about inadequate use of examiners and 
observers, see Political Participation , pp. 175, 180-81; Ten 
Years Alter , pp. 33-37, 338, 348. 

3^/ W«whin^t on Post , June 16, 1983, p. A-1; June 17, 1983, . 
pV A-Tf J'une lb, 1983,** p. A-3 . 



17J 

/ 



L76 

.were sent to primary elections on 3 occasions. 39 / This 
response followed shortly on the fact-finding tour. The 
(commission and other sources, however, had' documented 
doLorj-ent^ to registration, harassment of candidates, and '^ther 
problems calling for a Division presence^ in Mississippi as ' 
early as 1981, 40/ , 

I'he Division has improved pr^clearance recordkeeping as 
well as monitoring and plans further improvements. 41/- Without 
more resources, however, it probably will remain unable 
systematically to identify voting changes made without required 
preclearance reviews', monitor compliance with other provisions 
of the act comprehensively, or target all jurisdictions where 
Federal examiners and observers should be sent. The proposed 



39 / U.S., Department of Justice, press releases, Aug. 1, 198j; 
Aug. 8, 1983; Aug. 22, 1983. 

40/ Unfulfilled Goals , pp. 23-24, 35, 58-59, For other 
sources see, for example. Lawyers' Committee for Civil Rights 
Under Law, Voting in Mississippi: A Right Still Denied 
(1981). See also testimony of Dr. Aaron Henry, President, 
Mississippi NAACP; Frank Parker, Esq., Lawyers' Committee for 
Civil Rights Under Law; Charles V. McTeer, Esq., Henry Kirksey, 
Mississippi State Senator, and Martha Bergmark, Member, 
Mississippi State Advisory Committee to U.S. Commission on 
Civil Rights; and Professor Howard Ball, Mississippi State 
University, Hearings on the Extension of the Voting Rights Act , 
before the Subcommittee on Civil and Constitutional Rights of 
the House Committee on the Judiciary, 97th Cong., 1 ,t Sess. 
(1981), pp. 470-76, 489-99, 1682-89, 2075-88. 

41/ The Division reports it has transferred paper records of 
preclearance requests to microfiche. It also reports the 
General Accounting Office (GAO) is studying its recordkeeping 
systems and that It will consider further modifications based 
on GAO* 8 recomriendations . CRD FY 84 Budget, pp. 176-77. As of 
October 11, 1983, the Division expected the study to be 
released 'shortly. Reynolds October Letter, p. 2. 
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FY 84 budget does not specify funds to develop the needed 
information systems. 42 / 

The Division has announced plans to increase voting rights 
enforcement act ivities , including litigation, and requested 12 
additional staff to carry them out, a 17.6 percent increase 
.over the current staffing level. 43 / It is dcubtful whether 
this increase </ould be sufficient to correct longstanding 

deficiencies and meet the increased demands entailed by the 

\ 

1982 amendments. Suits to enjoin practices with -discriminatory 

) . f . - ^' 

results, for example, take considerable fetaff time to develop 
and litigate. 44 / Additional staff time, meanwhile, will be 
required to implement other amendments to the act fully. 45/ 
Suits by jurisdictions seeking exemption from the act's 



42 / For the voting rights enforcement program, additional 
funds for management information requested for FY 84 apparently 
would go toward modernizing storage and retrieval of existing 
records, not toward collecting and analyzing additional types 
of information. CRD FY 8^ Budget, p. 189. 

43/ CRD FY 84 Budget, p. 177. 

44/ The Division, notes it has not been unusual for an entire 
aTtorney wor.kyear to be spent on just two such cases. Ibid. 

45/ Vigorous enforcement of the new voter assistance 
provision, for example, might entail notifying State and local 
jurisdictions of the change in the law, identifying needed 
amendments to Statu voter assistance statutes and encouraging 
their enact;ment , and instituting, procedures for systematically 
monitoring local compliance. TheDivision plans only to notify 
each State of the voter assistance requirements and incorporate 
them into its observer program. Reynolds September Letter, 
p. S. It reports having acquired no information indicating 
po.tentia^ compliance problems in this area. Ibid. 
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special provisiaf6 also are likely to absorb more staff time 
than formerly. 46/ Despite increased efficiencies and 
commitment, therefore, the Division's ability to strengthen its 
program for enforcing voting rights protections would remain 
limited under the proposed FY 84 budget. 
Other E-nforceme nt Issues 

There has h<:ar» considerable debate over the last several 
years about the Civil Rights Division' s. activities in voting 
rights and other areas. 47/ Evaluating the Division's total 
performance is very difficult because it involves numerous 
actions' at various stages of the enforcement process and often 
subtle distinctions on complex points of law and fact. 



46 / Ibid., p. 8. The 1982 amendments established new 
procedures by which jurisdictions covered by the special 
provisions may seek an exemption based on a number of specified 
criteria for good behavior. 42 U.S.C.A. §1973b(a) (West Supp. 
1983). These could encourage more jurisdictions to seek such 
an exemption. Additional staff time would be required not only 
because there would be more cases, but because each would have 
to be evaluated by' more complex standards than before. The 
Division has requested more positions for voting rights 
enforcement in part because it expects a greater litigation 
workload under the new exemption procedures. Reynolds 
Ceptem'ber Letter, p. 8. ' 

47 / For examples of criticisms of the Division's performance 
and Division responses, see generally Leadership Conference on 
Civil Rights, "Without Justice" (February 1982); U.S., 
Department of Justice, "The Civil Rights Policy of, the 
Department of Justice: A Response to the Report of the 
Leadership Conference on Civil Rights" (April 1982); Washington 
Council of Lawyers, "Reagan Civil Rights: The First Twenty 
Months," undated; U. S ., Department of Ju8tic-ej~Civi 1 Rights 
Division, "Correcting the Record pf Civil Riglrts Enforcement, 
January 20, 1981*ta September 30, 1982: A Response to the. 
Report of the Washington Council of Lawyers" (November 1982). 



The Division undoubtedly has been involved in many 

cases, ,48/ For example,' it has filed 104 cases prosecuting - 

criminal civil rights violations, reportedly a record 

number • 49/ FY 82 achievements in this area included 

indictments of 17 individuals for itiolations of prohibitions 

against involuntary servitude or peonage, over 3 times the 

number of individuals indicted on such counts in FY 80c 50/ 
..." > • 

The Division also reports significant actions against Nev; 

Orleans police who participated in a reign of terror in a black 

neighborhood, border patrol officers who sexually abused alien 

women, and hate group members involved in racially \aotivated 

murders • 51 / | 

Since ^his administration took office,- the Division alsb 

has filed 24 aew employment cases -and, at the Supreme? Court ' 

level, been invoived'in "12 orhers, 52 /. including TIAA-CREF v. 

Spirt , in which the Division supported a challenge to 



48/ For a recent nummary of thQ Division's record, see William 
Bradford Reynolds III, Assistant Attorney General, Civil Rights 
Division, statement before the Subcommittee on Civil and 
Constitutional Rights of the Houie Committee on the Judiciary, 
May 8, 1983 (hereafter cited as Authorization Statement). 

49/ Ibid., p. 3. . 

50 / Special Analysis J , p. J-6. 

51 / Reynolds October L'etter, p. 5. ^ 

52/ Ibid., p. 7; Authorization Statement, p. 6. The Division 
also reports obtaining' consent decrees in 31 employment cases, 
m^ny involving major employers and substantial relief, c, 
including the largest back pay award Justice ever obtainec} 
against a public employer. Reynolds October Letter, 
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pension plans paying lower monthly benefits to women than 
men. 53 / In addition, it reports participation in ^8 suits 
brought under Section 2 of the. VaexTr&-lHBlghts Act anxl raaintaine-^ 
or increased activity\in other/major areajfe 54/ 

Sheer numbers of investigations conducted and suits filed 



or joined, however, do not adequately indicate whether 
resources Irave been committed to effective civil igats 
enforce^nti The Division has special role to lA^till in 
develi&ping new areas of case law to strengthen enforc- <t. 
Undefr this aslministration, it has not altogether negje, . s u 6uch 
groUnd::^trreaking cases. /7or ekample, it has pursued a 
developed during the previous adminis£rition, again^st YotAkers, 



53/ See Brief for the Equal Employment Opportunity Comraissioti 
as 'Respondent and for the United States as Amicus Curiae in- 
Support of Respondents, Teachers Ins. and Annuity Ass'n and 

College. Retirement Equities Fund v. Spirt, J.S. ^ 103 3. 

Ct. 3565 (1983) (mem. ) vacating and remanding V.2d .1034 
(2d Cir.' 1982) (action tak^n in light of Arizona Govertiij7.g 
Comm. for Tax Deferred Annuit}^ ^ deferred Compensation v. ' 

Norris, 463 U.S. , 103 S. C^ 392 (1983). For Commission 

views supporting Federal polir:j.t:S against oenfiion p?.ans using 
8ex--based actuariaL.tables , s^;'e. for examp.e, U.S., Commission 
on Civil Rights? The Federal C 'lv il Right s Enforcem ent 
Effort — 1974 , vol.' V, To Eliminate Employment Di&dt b^n•Jf3^tion 
(1975) , pp. 247-48; The Federal Civil Rights Enforcerdent 
Effort — 1977, To Eliminate Employment Discrimination; A Sequel 
(1977), pp. 316-20; and "Staff Comments on Proposed Rule 
(Affirmative Action Requirements for Government Contractors) 
Issued by the Department of Labor, Office of Federal Contract 
Compliance Programs'," Oct. 26, 1981. See also Louis Nunez, 
Staff Director, U.S. Commission on CiviLARights , letter to-- Drew 
S. Days III, Assistant Attorney General, ^ivll Rights -Division, 
Aug. 18, 1980. 

54 / Reynolds September Letter, pp. 1-2; Authorization 
Statement, pp. 7-12 • « 
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New Y > Ic, that links discrimination in housing and 
education, 55/ Following the same basic approach, it < ^so has 
initiated the first Federal government ^uit linking fair 
housing and equal employment violations. 

In othei; significant cases, however, the Division has 
sought to reverse longstanding Federal policies' providing broad 
civil rights protections and adequate remeuies. 57 / These 
cases involve complex issues and at times inconclusive 
precedents. The Commission, therefore, carefully has analyzed 
the Division's positions as , each developed. ^58/ It found 



55/ See United States v. Yonkers Bd. of Education, lio. bO-CIV. 
6761 (S.D. N.Y. filed Dec. 1, 1980, amended Dec. 14, 1981). 

56^ United States v. Town of Cicero, No. 83-C413 (N.p. ill. 
filed Jan» 27 , 1983).' See. also Authorization Stater.snt, 
p. ^2. In response to an earlier draft of this cnapter, the 
Division said the discussi.on of innovative cases is - incoirplete ^ 
.and suggested other examples to include. Reynolds October 
Letter, pp. 4-6. It, hpwever, did not provide enough 
information for Commission staff to review the cases and 
determine in what respects they represented n^w approaches fhat 
could broaden litiga^on by the Federal government and private 
parties. 

57/ The Divisioff 'views controversies over its performcnce as 
mainly dif f erence\^ of opinion over appropriate remedies. 
Authorization Statement, p. 1. In a number of cates discussed 
belo\>, however, remedies were not the critical issue 

-58/ The Division obffe^ted to a draft of thi^ discuesioa io.: 
Tack of objectivity and\aid it should present an explanat on 
" of the Division'-s positions and where the Commission balie^et; 
they depart from "the national consensjus and agenda." Reynolds 
October Ldtter, p. t. The Division's positions, the reasoning 
behind them, aiid the CommissiO|i' s views, all ^summarized here, 
are fully presented in correspc^dence and other documents cited 
below. Copies of these material^ are available in Commission 
files. '\ ISo ^ , \ 
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ULVLSion repeaceaiy aaopcing narrow in.Lerprei 
iral civil rign^s laws in preference to broad 



the Division repeatedly adopting narrow interpretations of 
Fedei 

inrerpretations the Division itself had labored to establish in 
previous administrations. To this extent, the Commission 
believes the Division has not only made questionable use of its 
own resources., but jeopardized .other agencies' capacities to 
use their resources, effectively. 

In Bob Jones University v. United States and Goldsboro 
Christian Schools v. United States , for example, it opposed the 
well-established Federal policy denying tax exemptions to 
racially discriminatory private schools, 59 / Consistent with 
current Division policies. Justice also abandoned its ^owei^ 
court position that constitutional equal protection 



59/ See Memorandum for the United States, Bob Jones Univ. v. 

United States, U.S. 103 S. Ct. 2017 (1983). The 

Division decided to withdraw support for this policy because 
Congress had not expressly granted the Internal Revenue Service 
authority to enforce nbi^discrimination by withholding tax 
exemptions. Reynolds October Letter, p. 9. For the 
Commission' 8 . view that the Division disregarded constitutional 
and staGutory responsibilities in this action, see U.S., 
Commission on Civil Rights: "Statement on the Administration's 
Dyecision to Revoke Its Revenue Rules- and to Grant Tax-Exempt 
Status to Schools that Dfsc^iminate on the Basis of Race," Jan. 
19, 1982 and Discriminatory Religious Schools and. Tax Exempt 
Status vl982). See also Arthur S. Flemming, Chairman, U.S. 
Commission on Civil Rights, testimony before the Subcommittee 
on Civil and -Constitutional Rights of the House Committee on 
the Judiciary, Jan. 28, 1982. 

186 
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guarantees prohibit the denial of education to alien children 
not lawfully admitted into the country. 60 / 

Although the Supreme Court rebuffed these efforts co reUr :^ 
the scope of Federal civil rights protections, the Division has 
continued pressing for restrictive decisions in other areas. 



60/ In its Supreme Court brief , ^Justice asserted that. alien 
children not lawfully admitted into the United States are 
"persons" under the Equal Protection Clause but, ' claiming it 
was it an issue affecting the United States, refrained from 
taking a position -on whether the clause requires States to 
provide free ' education to such children. See Brief for the 
United States in No. 80-1934, Plyler v. Doe, In Re: Alien 
Children Education Litigation,' Texas v. Certain Named and 
Unnamed Undocumented Alien Children, 457 U.S. 202 (1982;. 
According to the Division, it. merely decked not to add rss the 
application of the 14th amendment to t^e particular facts of 
the case at the Supreme Court level. Reynolds October Letter^ 

In the lower courts in thes'^ cases, the Div^i^ion argr>:d 
that the State statute permitting local school districts to 
charge tuition to alien children riot lawfully admitted iito the 
country was invalid under the Equal Protection Clause. See 
Brief for the United States as Amicus Curiae, Plyler v. Doe, 
628 F.2d 448 (5th Cir. 1980); Brief for the United States, In 
Re: Alien Children Litigation, 501 F. Supp. 544 (S.D. Tex. 
1980) (the Government filed a f riend-of-the-court brief in 
Plyler and intervened as a pla'xntiff iu Alien Chi^ren ). For 
c(>ncerns that this and related actions signaled /^n abandonment 
of Federal civil rights leadership, -^ee Arthur 5. Flemming, 
Chairman, U.S. Commission on Civil Ri hcs, letter to the 
President, Feb. 12, 1982 (hereafter" .iited as Equal Educational 
Opportunity Letter) . ^. 
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As ,a result, the Government now is urging the Supreme Court, in 
Grove City College v. Bell , to limit Federal protections 
against sex discrimination in education under Title 
IX of the Education Amendments of 1972 » ljL61/ Again reversing 
well-established policies, it seeks a ruling that would permit 
widespread denials of equal educational opportunity for women ' 
and jeopardize protections against race, handicap, and ^ age 



61 / See Brief of Respondents, Grove Cicy College v. Bell, 687 
F.2d 68A (3d Cir. 1982), cert, granted , 103 S. Ct. 1181 (1963) 
(No. 82-792). title IX, 20 U.S.C. §1681 (1976), prohibits sex 
ciiscrimihation in federally-assisted education programs. The 
Division notes it argued that Grove City was required to file 
an assurance of compliance with Title IX because the college 
received assistance through Federal student aid but felt 
obliged to advise the Supreme Court against upholding the broad 
reading of Title IX/coverage in the lower court opinion. 
Reynolds October Letter, p. 10. The Division explains that it 
believes court decisions holding that a single dollar of 
Federal aidv^ubjects every school activity to Federal 
regulation are inconsistent with Congressional intent and 
Supreme Court precedents. Ibid. The appellate decision it 
opposes in Grove City was not so expansive, however. See Grove 
City College v. Bell, 687 F.2d 684, 688, 689 n. 9 (3d Cir. 
1982). . . 

183 
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V 

discrimination in all programs supported by Federal tax 
dollars. 62/ 

The Commission believes the Division also jeopardized these 
protections by abandoning support for the established ^ 
interpretation that Title VI can be violated by policies that 
have discriminatory effects, regardless of intent, when this 
policy faced a major Supreme Court challenge in Guardians 



62/ Title IX is linked by language, legislative history, and 
case law to Title VI of the Civil Rights Act of 1964, ^^2 U.S.C, 
§§2000d-2000d-6 (1976 & Supp/ V 1981), section 504 of the 
Rehabilitation Act of 1973, 29 U.S.C. §794 (Supp. V 1981), and 
the Age Discrimination Act of 1975, 42 U.S,C, §§6101-6107 (1976 
& Supp. V 1981). These laws bar discrimination based on race, 
color, national origin, handicap, and age in all types of 
programs aided t?y Federal funds. Because all the laws are 
related, a changed interpretation of one is likely to effect, 
the others. 

For Commission concerns about Division actions leading up 
t*b the policy reversal in Grove City and justifications for the 
established policies see, for example, U.S., Commission on 
Civil Rights: "Statement on Administration Decision Not to 
Appeal University of Richmond v. Bell ," Sept. 15, 1982 and 
Statement on Civil Rights Enforcement in Education , June 14, 
1983; Equal. Educational Opportunity Letter; Clarence M. 
Pendleton, Jr., Chairman, U.S. Commission on Civil Rights, 
letters to the President, Jan. 6, 1983 and June 14, 1983, . 
letters to William Bradford Reynolds III , Assistant Attorney 
General, Civil Rights Division, Sept. 30, 1982 and Dec. 3, 
1982, and letter to William French Smith, Attorney General, May 
4,^983. For implications of the government's position in 
Grove City , see also U.S., Commission on Civil Rights, 
"Statement on the Government's Brief in Grove City College v. 
Bell ," Aug. 9, 1983 and Mary Frances Berry, Membr>r, U.S. 
Commission on Civil Rights, statement before the Subcommittee 
on Postsecondary Education of ^the House Committee on Education 
and Labor and dhe Subcommittee on Civil and Constitutional 
Rights of the House Committee pn the Judiciary, May 18, 1983. 

18,3 
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Association v. Civil Service Commission * 63 / The Division, 
moreover, has chosen to restrict fair housing enforcement to 
cases of intentional discrimination although Title VIII 



63/ ^U.S. , 103 S. Ct. 3221 (1983). Justice supported the 

established policies at the appellate level. See Brief for th 
United States as Amicus Curiae;, Guardians Ass'n v. Civil 
Service Comm'n, 633 F. 2d 2321 (2d Cir. 1980) (joining 
plaintiffs in urging a rehearing of the ruling of the Court of 
Appeals on the Title VI issue). According to the Division, it 
decided no^t to take a similar position at the Supreme Court 
level because of conflicti^ Federal agency views. Reynolds 



Justice maintain its former position, see Clarence M. 
Peadleton, Jr., Chairman, U.S. Commission on Civil Rights, 
letter to Rex E. Lee, Solicitor General, May 10, 1982. The 
Supreme Court's ruling permits the . establi.shed policies. See 

Guardians Ass'n v. Civil Service Comm'n, U.S. , 103 S. 

Ct. 3221, 3227 (J. White), 3240-43 (J . -Marshall , dissenting), 
3253 (J. Stevens, dissenting, joined by J J . Brennan and 
Blackmun) (1983). 

For examples of various types of discrimination that can 
occur in the absence of intent, see U.S., Commission on Civil 
Rights: The Federal Civil Rights Enforcement Effort~1974 , 
vol. IV y To Provide Fiscal Assistance (1975), p. 34 (hereafter 
cited as To Provide Fiscal Assistance ) and Affirmative Acfeion 
in the 1980s: Dismantling the Process of Discrimination 
(198l)y pp. 6-14 (hereafter cited as Affirmative Action in the 
19808 ) . See also J. Stanley Pottinger, Assistant Attorney 
General, Civil Rights Division, U. S. Department of Justice, 
"Managing Title VI Programs" (speech before Department of 
Transportation Regional Civil Rights Officials), Nov. 8, 1974, 
•cited in To Provide Fiscal Assistance , p. 35. <^ 



October Letter, p. 10. 




that 



/ . 
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requires no such limit . 64/ 

The Division also has reversed longstanding Federal support 
for remedies the Commission considers necessary to eliminate 
the effects of illegal discrimination. It has opposed pupil 
transportation remedies 65 / even though they are used only when 



64 / William Bradford Reynolds, Assis'tfint Attorney General, 
Civil Rights Division, lett~er ,to John Knapp, General Counsel, 
Department of Housing and Urban Development, Mar. 4, 1983v The 
Division formerly argued that Title VIII, 42 U.S.C. §§366>^631 
(1976 & Supp. V 1981), prohibits .actions with discriminatory 
effects. See, e<.g.. United States v. City of Birmingham, 538 
F. Supp. 819, 827 n. 9 (E.D* Mich. 1982). It has abandoned 
this position and now intends to act only in cases of 
purposeful discrimination unless the Supreme Court rules for an 
effects test. Id» ; Reynoldrj October Letter, p. 9. The** 
Division believes this more restrictive policy is supported. by 
the language and legislative history of Title V^.II and by a 
lack of consensus among lower court opinions. Ar^ynalds October 
Letter, pp. 9-10. 

An overwhelming number of appellate courts that have 
considered the" issue in recent years, however, have held that 
violanions of Title VIII may be established ::hrough 
^ demonstration of racially discriminatory effects. See, e.g.. 
Smith V. Town of Clarkton, 682 F.2'; 1055, 1065 (4th Cir. 1982); 
United States v. City of Parma^ 661 F.2d 562, 575~76 (6th Cir.. 

1981), cert, denied , ^-S-^^^s 102 S. Ct. 1972, rehearing 

denied, U.S. ^ , 102 Ct, 2308 (1982); Robinson 12' 

Lofts Realty, Inc. 610 F.2d 1032, 1038" (2d Cir. 1979); United 
States v. Mitchell, 580 F.2d 789, 791 (5th Cir. 1978); Resident 
Advisory Bd. v. Rizzo, 564 F.2d 126, 146 (3d Cir. 1977), cert. 
denied, 435 U.S. 908 (;.978); Metropolitan Housing Redevelopment 
Corp. V. Village of Arlington Heights, 538 F,2d 12S3, 1290 (7th 
Cir. 1977), cert, denied , 434 U.S. 1025 (1978). But se^ 
Skillken & Co. v. City of Toledo, 558 F.2d 350, 873-82 f^^th 
Cir. ''1977); Boyd v. Lefrak, 509 F.2d 1110, 1113-14 .(2d r.), 
cert, denied , 423 U.S. 896.(1975). 



65/ Authorization Statement , p. 10. 
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other techniques alone would not eliminate ^school 
segiregation. 66/ In Washington Seattle School District 
No. I j for example, the Division under this administration 
switched sxde& and urged the Supreme Court to let States 



prohibit local voluntary plans of this type. 67/ It also has 
attempted to overturn court orders requiring pupil 




66/ The division opposes pupil ^transportation remedies because 
it believes they result in enrollment losses^ that tend to 
resegre'gate school systems and uiid ermine community support for 
public education. It believes plans that instead emphasise 
incentives, such as magnet schools, will promote lasting, 
desegregation more effectively. Authorization Testimony, 
p./ 15. For prevailing case law on the need for pupil 
tfransportation remedies -to eliminate unconstitutional 
segregation, , the limited effectiveness of remedies relying on 
voluntary pupil transfers, other problems with magnet schools, 
and ^concerns about the Division' s policies in this area, see 
U.S., Commission on Civil Rights, Statement on School 
Desegregation , Dec. 7> 1982. ^ 

67/ See Memorandum for the United Stated, Washington v. 

Seattle School Dist. No. 1, U.S. 102 S. Ct. 3187 

(1982). The Supreme Court upheld Seattle's voluntary pupil 
transportation plan. On the same day, however,' it sustained 
another State^ statute limiting pupil transportation remedies in 

Crawford v. Bd. of Educ. of Los Angeles, U.S. ^, 102 S'. Ct. 

3211 (1982). The Justice Department had filed a 
friend-of-the-court^brief and presented oral argument in 
support of the school board seeking the limitation. 

13^ 



transportation and prans^ 'negotiated under th^m. 68 / 

Similarly, tlje Division, has * pursued a policy against plans 
involving affirmative .remedies that, in the Commission's view, 
, are needed td. eliminate the effects 'of employment 

discrimination. It hds sought to limit remedies to 

" ' . . . 

identifiable victims of discrimination, 69/ even though , 



68 / The Division, for example, unsuccessfully ^supported the 
request of Nashville, Tennessee for Supreme Court review of a 
court order requiring pupil transportation. See. Brief for the 
United States as Amicus Curiae in Support of Petitioners, 
Metropolitan County Bd. of Educ. v. Kelley, 687 F.2d 814 (6th 

Cir. 1982), cert, denied , U.S. ,103 S. Ctl 834 (1983). 

It also argued against an existing plan requiring pupil 
transportation in East Baton {louge, Louisiana. See Submission 
of the United States, Davis v. East" Baton Rouge Parish School, 
No. 1662-B (M.D. La', filed Dec. 10, 1982). ' For Commission 
concerns afbbut these acti'ons, see Statement on School 
Desegregation . For croncerns about earlier act?i6n^' indicating 
changes -in Division policies on pupil transportation, see U.S., 
Commission on Cdvil Rights, With All Delib;erate 'Speed; 
1954-19?? (1^81) and Equal Educational Opportunity Letter. ^ 

• 69 / See, e.g.'i Brief of the United States as . , 
Intervenor^Appellee. on Rehearing En Banc, Williams v. City of 
New Or leans 694 F. 2d '987 X5th Cir. 1982) ( en- banc decision 
pending), (hereafter cited as Brief of U..S. , Williams v. New- - 
Orleans) Motion of the United States to Intervene as^a^arty 
Appellant and Suggestion of Rehearir^g En Banc for the United 
States a^ Intervenor-Appeilant , Braxton v. City of Detroit, 704 

L^.2d 87,3', vacated in part and remanded ,^ Daily Lab.- Rep^ (BNA) 
No. 117 at A-5 (6th Cir. 1983) (intervention of U.S. aJid 
hearing en banc denied) (hereafter cited a,s Motion of U.S., 
Bratton v. Detroit). The Division equates broaden prospective 
remedies with preferential treatmer^ and stereotyping and 
believes they ^iye individuals ^belonging to groups that have 
been discriminated Against "a gratuitous advantage" at* the 
expense of other individuals V rights. William Bradford 
Reynolds, VFourth Annual Houston Lecture" (speech delivered at 
Amherst College,^Amher8t , Mass. Apr. 29, 1983), pp. 15-17. 
(hereafter cited as Reynolds .Amherst Spefech); Reynolds^SAC 

* Speech, pp.. 9-10. For a contrary^ view, see Affirmative' Action 
in the 1980s. 
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this approach would not achieve integration as the Coraniission 
believes Envisioned by Federal civil .rights laws. Pursuing 
Division policy. Justice argued in the^ Supreme Court against 
'court-ordered modifications of ^^niority plans designed to * 

^ \ . ' - • . 

preserve minority gains in formerly discifiminatory 
organizations. 70/ In some cases, Justice has broadened its 

opposition to include almost all affirmative steps, except 

» • , ' • " ■ / 

' » / •* ^ ^ ^ 

aggressive recruitment efforts,* designed to eliminate the 



9 ' 

70/ See Brief for the United States As Amicus Curiae in 
^pport of Petitioners, S-totts- v. Memphis Fire Department, 679 
F,2d 541 (6th Cir. 1982) cert, granted sub, nom . Firefighters 

Local Union No. 1784 v. Stotts, U.S. , 103 S. Ct^ 2451 

(1983); Bfief for the United States As Amicus Curiae in Support 
of. Petitioners, Boston Firefighters Union Local 718 v. Boston ' 

Chapter NAACP; . ^U.S._ , 103 S. Ct." 2076 C1983). For the 

need *f or such plans, see U.S*. , Commission on Civil Rights: 
Last Hired,' ^irst Fired/C Layoffs and Civil Rights (1977)., pp. 
60-71 and Affirmative Action in the 19808 , p. 36. For , 
arguments in favor of such pl^ns and Commission concerhs about 
Ju&<Lice Department opposition to them see U.S., Commission on 
' Civil Rights, "Statement on the Memphis 'Last Hired, Fiirst 
Fired Case," Sept. 12^, 1983; Clarence M. Pendleton, .Jr. , 
Chairman, U.S. Conmiission on Civil Rights, letter to Rex E. 
Lee, Solicj.tor General, Dec. 7', 1982. ^ 
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results of past discrimination* 71/ In th«. process, it has 
jeopardized countless court-ordered plans already in effect and 
undermined the Equal Employment Opportunity Comzuiaa^on' s 



71/ See, e.cg.. Brief of yS'S*; , ^JWilliams y« New Orleans; Motion 
of U.^. , Bratton v. Detroit. Fc^r the bfoad implications of the 
Division's arguments in . Williams ,- see U.S., Commissipn on Civil 
Rights, "Statement on Department of Justice's Position in New 
Orleans Police Case,^' Jan. 11, 1983. The Division believes 
affirmative recruitment' efforts, combined wij^h 
nondiscriminatory selection procedures, are the only*' 
appropriate remedies for underrepresentat^on or maldistribution 
due to discrimination in ei^loyment. It opposes numerical 
goals and timetables to measure the success of these efforts 
'and other remedies that establish proportional 'representation 
when members Df protected groups have been illegally excluded. 
Reynolds Amherst Speech, p. 18; Reynol^ds^ SAC Speech, pp» 7-9. 
The Division requested^^hat the effectiveness of its approach 
be noted. The informatiQn it provided, however, was not 
complete enough to evaluate the remedies it prefers. Reynolds 
October I|etter, p. 8; James 'Sullivan, Legislative Counsel, 
Civil Rights Division, telephone interview, Oct. 26, 1983 
(hereafter cdted as Sullivan Oct. 26 Interview). 



authority. 72/ ' / ' 

Coord-inat ion ^ ^ * . * ^ 

In 1980, » the President- Assigned the Justice Department ' 
substantially increased responsiCilities for coordinating civil 
rights enforcement iir federally-assisted programs. 73/ . ^ 



72 / The Equal , Employment Opportunity Commission (EEOC) is >^ 
responsible for providing leadership 'and 'Cdtfrdination in the 
development and enforcement of Federal ^q'ual employment , 
requirements. Exec. Order Ncr. 12,-067, 3^C^F.R. 206 (1979) 
reprinted in 42 U.S>.C. §2000e app. at 668-69 (Supp.. V 1981^. 
'Pursuant to ttii^s, re spGnsibil,ity, EEOC prepared 
f riend-of-the-court brief sCtpporting - the affirmati>7e* promotion 
plaiv challenged in Williams v. New Orleans T The Justice' ' * 
Department not only filed an opposing^b'rief ,• but pi^evented E&OC 
from filing its brief. For the Commission's view that EEOC ' 
should have been petinitlied to file, see Mary Louise Smith, Vice 
Chairman, U.'S". Commissioif' on Civil Rights, lettjer, to 'the 
President, Apr. 13, 1983. 

Justice also has refused, as a matter of principle, to 
comply with 'EEOC requirements for goals and timetables in 
Federal agency affirmative action plans. Kevin D. Rooney, 
Assistant Attorney General for Administration^ Department of 
Justice, Ifetfer to John Hope III, Acting Staff Director, U.S.^ 
Commission on Civil Rights, Aug. 10, 1983 (hereafter cited as 
Ropney. Letter) . For concern^ that Justice is setting an example 
of noncompliance^ see \John Hope III; Acting Staff Director, 
letter to William French Smi^th, 'Attorney General, July 1, 
1983. The Department believes EEOC's reqifirements are 
unauthorized , and that its ;hiring record, except with regard to 
handicapped persons, sets a laudable example foj other ^ 
employers. Rooney Letter. For EEOC's view that its"' ^ 
requirements are appropriate "and ne.cessary, see Bureau of 
National Affairs, Daily- Labor Report ^ Sept. 8, 1983, pp. A^5,.. 

A-6 . ^ ; • . 

73 / Exec. Order No. 12,250. The 'Department has had { 
responsibilities for coordinating Title VI enforcement . almost 
since the law was passed. See Exec. Order No. 11,J97,»'3 C.F.R. 
278 <1964-1965 Compilation); Exec. .Order No. 11,2^7, 3 C.F.R. 
348 (1964-1965 Compilation), reprinted in 42 U.S.C..'' 
§2000dCl970); 42 IT^S.C. §2000d (1970); Exec. Order No. 11,764, 
3 C.F.R. 849, (1971-1975 Compilation), reprinted in 42-^U.S.C. 
0 §2000d-l app. 'at 1228 (1976). Executive Order No. 12„25p, 
issued in late 1980, strengthened the Department's Tftle VI 
authority and gave it^comparable authority for* coordinating 
enforcement of Title 'IX, section 504, and nondiscrimination' 
provisions in statutes governing particular Federal assistance 
programs. For improvements -in this , order 'over !rthe previous \ 



orders, see Exec. Order No. '12,250 Coije^^. • 
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# 

This 'expaixde4 authority, delegated Civile Rights 

Division, held out the promjLse of tliu.! g inconsistencies, 

I _ *• , * , ■ 

delays, deficient- requirements, and,, iri areas, *S|heer 

inertia that long had denied many viccims - disdrimination • 

'• ^- ^ * ■ ■ ■ 

their rights . to relief. 74/ The Dlvisioh however, did riot 

, ' .J ^ 

gain erid'ugh staf f to' address all these pre olems 
adequately. 75/ Division policies now ha^^e compounded . 
res6urce-related problems in the coordination- effort . • , 



74/ .Fyr exaraplq^s of such problems, see^U-^., Conraiissioh on* 
cTvil Rights: ^Tjie -Federal Civil Right^nforcement ^ ^ 
- Ef foft^-1974 r^oi. Ill, . To Ensure' Equal 'Educational Opportunity 
,(1975) and vol. VI,- To Extend Federal Finajlci"al Assis>tance •x'^ 
(1975) (hereafter cited as To Extend Federal F'inancial 
Assistance ).; Exec. Order No. 12, 250- Comment sT and FY 83 Budget " 
Report , p. 38. See also U.S., General Accounting Office, 
Agencies When Providing Federal Financial Assistance Should 
Ensu-re Compliance .with Title VI o(1980);f- National Advisory 
Council on Women's Educational Programs/ The Unenfo'rtfed Law: 
Title IX Activity By Federal Agencies Othgr Than HEW (1978). 

75/ Comprehensive plans the Division developed for carrying 
out it«s enlarged coordination 'responsibilities we're based on 5f^ 
stdff position^. Drew S. Days III, Assistant Attorney General, 
Civil Rights Division, memorandum to heads of Federal ' 
departments and- agencies , Dec. 2^,. 1980 (hereafter cited as 
Proposed Implementation Plan), attached/"Of f ice of Coordination 
and Review Proposed Organiz'atiotial Structure."' For doutts this 
staffing Ifevel would* b6 adequate*, see Louis "Nun6z, Staff*^ 
Director, U.S. Commission oci Civil Rights, }.etter t^o. Stewart B. 
Oneglia, Director , Of fifce of Coordination and Reviev^, Ci^^il 
Rights Division, Dec. 12 , ^1980* (hereafter cited ^ * 
'Implement a tLan Plan Comments)^ The Division' s« coordination 
section nevev has had more than the equivalent of 42 staff and 
wdfild remain at this level under the proposed FY 84 budget. 
William Bradford ReynolHfe III, Assistant Attorney General, 
Civil Rights Division, letter' tp John* Hope III, Acting Staff 
Director, U.S. Commission on Civil Rights, ^Jar. 22,» 1983. Th^ 
Division believes the origini^l estimate of ^coordination staff*** 
tieeded was too ^high and that the current level is adequate 
Reynolds 'October Letter, p. llT. i n»-w 
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The Divis-io,rt* s irst priority under the new order was to* 

issue GovernmeAt^w^irde regulations establishing adequate and 

\ . ' , • « . ^ ^ . . . _ 

xdnsistent • standa^rds for ,all Federal assi;stance agency civil 

righlTs regulations and programs. ^6/^ These' would have provided 

the bas^is for^requiring agencies tp'^i^sue refutations, 'where 

^ lacking, and improve existing regulations. 77/ The Division • 
« ** '■ • * ■ 

< *• . . 

planned five se^s in all: .regulations specifying general 

enforcement procedures, section 504 regulations for 

federally-assisted progfams,' sectioa 504 regulations for. f. 

"f ederally-conducted'" programs^ updated and clarified Title V/I 

regulations, . and regulations on civil rights , enforcement in 

programs assisted under block grants. 78/^ Ldcking resources to 



76/ /Propos,ed Implementation P«lan, pp. 1-3. 

77/ Wherf the new drder was-.issued, only 3 of the, more than 20 . 
• agencies with Title' IX rest)onsibilities had published final 
regulations. Fewer than one-quarter of the resportsible 
agencies had /final section 504 regulations for^ 
federally-assisted 'programs/ and no agency had section 504 
regulations for- fedeijally-coi-4ucted programs. Exec. Order No.* 
12,250 Comments. The Division had* been working far; several 
years on needed improvements in 'its jgovernment-wid^ Title, VI 
regulations. Ibid. These wotJtld have, provided a model for 
revised agency regulations. . . ^ ^ 

78/ Proposed Implementatfioi^ Plan. It was not clear from the 
plan whether government-wide Title IX regulations a^lso would be 
developed. Implementation Plan Comments, p. 2. 'The 
coordination. section, in fact, had no immediate plans for 
t;hem. Stewart B« Oneglia, Chief, Coordination and. Review 
Section, Civil^Rights Division, interview. Mar. 4*, 1983 » 
(hereafter cited as Oneglid Interview)'. ^The Division reports . 
that experience has led it * to modify its estimate of tlie , number 
of sets ^ of regulations rj^ired. Reynolds October Letter, 

p. ^11. \ . K 
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' develop them al^l simultaneously, the coordination section 
concentrated ^on the firs.t two set^s of regulations. 79/ 



division efforts ..to narrow rathe than improve the* section 

( ■ ■ . 

504 regulatioiFS raised suqh concerns^ among protected groups 

' ' ^ ' ^ . 

that work on both sets of regulations ultimately was 

" halted. 80/ ^'Plans, to develop the remaining sets of regulations 

also have been deferred indef inite.ly, as have plans for the. 

Comp'iiaiice manual. 81 / Even without n^iw coordination 



79 / r Onegli^ interview. Once approved, these were to provide 
.the basis /or -the r^emaining regulatory propbsals land for 
supplementary guidance^^ such as a- government-wide compliance 7 
^manual to^establish further \consistfnay in agencies' 
.enforcement .procedures. Ibid. Assuming 57 staff,- the 
coordination section orgihally* planned to. complete -all ^^sets of 
regulations needed by FY 83. Proposed Implementation .Plan. 

80/ l^illiam Bradford Reynold? Ill, Assistant Attorney General, 
Civil Right's. ^Division (speech delivered at th^ 1983 Convention 
of the Disabled Anferican Veterans, Los Angeles, Calif., Aug.v:'lJ 
1983), pp. 4-5 (thereafter cited as Reynolds DAV Speech) ; U.S. , 
Department\of Justice, "Federally Assisted Regulation," Civil 
Rights Forum , Summer 198*3). p. 3 (hereafter citted as "Federally 
Assisted Regulation"). The Division, however, ha^ suggested 
that clfanges in existing seation 504- regulations piay^ be sought 
througlj litigation. Reynolds . DAV Speech,, p. 5;»^Reynold8 
Octobec Letter,' p. 13. ' ^ ^ 

81 / "Federally^Assis.ted Regulation; Oneglia*' Iixtervxewi - For ' . 
the need for prompt issuance of governident-wide section 504 and 
Title IX regulations, see {Ixec. Order No. 12,250 Comments. For 
potential d-^ivil rights^nf orcement problejnd in block grants v 
that could reqiiire particular regulatory guidance, see U.S., , 
Commission on Civil*Right8j Civil Rights: A National, Not a 
Special Interest (1981), pp. lt)5-16. For civil rights 
deficiencies in— ag^cies* current block grant regulations, see 
John Hope III^ Actiiig Staff Director, U.S. Commission on Civ^ 
Rights, letters to Richard S. Scjiweiker, Secretary of Health';^ 
and Human Services, Dec.. 4, 1981* and Terr.el H. BbII, Secretary 
of Education, Apr.' 13, 1982. ' ' , * . 

» ' ^. • 
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regifl'ations, the Division- can review and tecommend changes in 
agency rules, as it has *in the past. 82 / It, "however, will not 
have- formal standards requiring agencies to correct soiae major 
persistent def iciencijes. 83 / ' • . " / ^ " • ' 

The'DiVision did comylete one r€;,r,ulation th^t mayo reduce 
duplicatxoir and target enforcement resources more. \ - 

^effectively. 84/ Other needed' standards, however, have not 
been and ap'parently will not soon be issued. The coordination 



82/ Though defective., there are Title VI coordination ^ ^ 
regulatipns in force.- *e«fc 28 C^F.R. §§42,401-. 4 15 (1982)^. The 
Division also has, section 504 coordination regulations for » 
Tf ederally-assisted programs because, pending cpmpleti6h of new • 
regulations, the Attorney General adopted guidelines, formerly ' 
issued by the. 'department of Health, .Education, and Welfare..), . 
Reynolds October Letter, p,- 13.' The Division al-90 can 
establish consistency thrpugh comments on particular*, 
proposals. It jeports^ consider^ible activity in thjLs area.. 
Ibid., pp. 11- X2. ■ r ^ ' / . 

•83/ For example, excessive delays in taking enforcement \actiion 
when negotiations produce no resolution have been a \ 
longstanding problem. To Extend Federal Financial Assistance , 
p. 758 .^vAs required by the oi^der, the Division's draft 
regulations on enforcement procedures would have established 
time limits'* for negotjLations. Exec. Order No." 12,250, ' §1-204; 
VUo^S., Department of Justice, "Notice of Projiosed Rulemaking".^ 
(draft), Jan. 27, 1982 )^ '§41.. 155 . For the importance of 
Establishing ^nd enforcing ,agency adherence to such time , v 
tiinits,-^see IiiiplementatiW Plan Comments, p. 3. , < 

84/ See'48-Fed. R^g. 357T) ("1.983.^ (to be codified at 28^C.F.R. 
Fart .42 and 29 C.F.R. -Part 1691). Developed in cooperation 
with EEOC, this regulation establishes procWures whereby 
Fetderal assistance agencies may refer certa^in employment 
discrimination complaints for EEOC processing. For ita 
potential contribution to reducing duplication, inconsistency^ 
and undue'' billed eMs on ^recipienti's of Federal- assistance, see 
Louis Nunez, Staff Djirector,^ U.St.' Commissipri on' Civil, Rights^, 
letter to J.' Clay Smith, Jr., Actitrg Chairman EEOC, June 
1981. • ' ' ^ o * " . - " ' 



order, for example,' reqi>ires the Division £0 establish 
Standards for .case rxe'ferra Is*. 85/ Properly, designed, t3hese ^ 



would deter agencies from unduly prolonging negotiations and 
ensure the cases they referred were appropriate for ^ 

litigation. 86 / ' 

. . . ' " ■■ . 

''The order also requires. tHe Division to establish ' ^ 

procedures for Cooperative arrangements with State and" local 
-» * 

enforcement agencies. t:.8 7/ As e^^perience in fair housing . 
indicates, these are needed to ensure such arrangements do- not 
im^>air enfoiq^meot of Federal civil rights la<*s. 88 /* The 



85/ Exec- Order No. 12, 250i §1-204. ' > . 

~ ■ • .v, ; ' ;^ 

86/ For the impor-tance of referral standards, see Exec. Otder 
No. 12,250 Comments; Implementation Plan Comments, p. 3. j 

Sr/ Exec. O^r 'Uo. 12,250,' §1^:206. . ^ ' / . . 

8$/ See U.S., Commission on-Ci-vil Rights: The Fedetal Civil 
Rights Enforcement Effort — 1974 , 'vol.' II, To Provide for Fair 
Housing (197ii)', pp. 43-45 and The Federal Fait Housing 
Enfor^ment Effort (1979), p- .33. See also chapter 4 of this 
ret>ort* Some major Federal assistance agencies; have plans to 
initiate cooperative agreements withrStf^te agencies. U.S., 
Department of Education, Office for pivil Rigjits; "Annual 
Operating-Tlan for Fiscal Year 1984," 48- Fed. Rleg. 34094,, 34096 

/(i983X (proposed July -27, 1983); Harry M. Singleton, Assistant 
Secre'talry for Civil Rights, Department of Education, lei^fers to 
Kathryn Baer, civil righ^ts analyst, U.S. Commission on Civil 
Rights, Mar. 31, 19^3 arid Linda Chavez, Staff Director, U.S. . 

, Commission oii Civil Rights ;':'Sept. 23, 1983, enclosure, p. 4.. 
Marpella Haynes, Chief, Special' Projects Branch, Office for 
Civil Righ^ts, Department of Health and Human Services, 
telephone interview, Sfept. 2, 1983. Their interest in f his ^ 
area underscores the need for adequate standards and ov^rsigh^. 
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Division has lackedir-^taf f to' develop these -as well 'as required 

s ■ • ... • ■ _ ' 

•referral standards and has no .plans to work on them in FY 

' ^ ■ ■ .' •„ . ■ 

84. 89/ . . * ■ . 

The Division also must ev^ Tua'fe the ac'tual civil rights 

• ' ■ .a . * 

enforcement performance of Federal assistance agencies and' * 
recommend needed improveme;nt«. 90/ .This task would be 
mostef fectivfely accomplished by c.cJmbining revie\, * of the plans 
agencies must submit with\more intensive onsite audits. 91/ 
The coordination and review sectioi:,, however, has had to rely 
on "desk- audits" of agency plans, 92/ whtch may not reflect all 
deficiencies or needs for training and technical' ' 
assistance. 93/ The section has evaluated\ agency resources 



89/ FY 83 Budget J(eport , pp. 38-3?; Oneglia Interview." 
"^changing policies', as well as- lack of staff could be a factor 
delaying development of referral ^^p^^a^i^ards. For changed 
Division policies on refefred cases, see discussion of ' 
standards for litigation under Title , VIII atwe. 

90/ ' Exec. Order No. 12, !Z50, '§1-302% 

91/ tmfOLeme'ntation Plan Comments, p.. 6. 

. ' . ^ . ' * ., 

92/ Oneglia Interview'. The Division reports that, under a > . 
policy adopted in 1982 program monitors spend more time in the 
agencies than formerly. Reynolds October'Xetter; * p'. 13; 
Sullivan Oct. 26 Interview. Requested clarification of their 
activities- and the relatiojci of this initiative to onsite ^audits 
conducted tjuder former Title V.I coordination^procedures was riot 
received in time for inclusion* in this r^poI^t. 

- A . ' . ' . • ^ 

93^^ FY . 83 Budget Report , p; 39. The Division believes that 
negotiations while plans were unHer developmeat and an^ 
estal^ished "network" enabj.e the section to. identify technical 
assistance needs^ Reynolds October Letter, pp.^13-1^. It JSso 
•notes the section . has reviewed 3 major agencies^ civil rights 
training programs and planss to review others shortly. Ibid., 
p.* 14. \ *. * ^ / 
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through such >auditsa 94/ It, however, has no systematic • 
procedure for monitoring agfency information needs so that it 
could raise concerns ' with the Office of Management and Budget 
if such, needs were being denied by inadequate funding or 
pressures to reduce paperwork, 9j/ The section instead 



94/ Oneglia Interview* Agejicies are required to provide the 

,secf Ltorv copies of their annual' reports' submitted under 0MB . 

Circular No.- A-llr-53 (last year subipitted under 0MB Circular 

No. A-ll^DVpx - U.S., Department of Ji|fiftice;-'^Civil Rights^ 

Division, Coordination and Bleview. , Section, ^"Guideline for 

Agerlcy Implementation Plans Required by Executive^ Order' 12250, 

VLdadership and Coordination'" of Nondiscrimination Laws,'" 

unda^diCsent to agencies .Pec 4., 1981), p. 12, -These reports ' 

indiliate^what activities agencies' civil rights enforcement 

budgets have supported and what activities would be supported ^ 

by the budgets* they haye proppsed under. Off ic^ of M^nggemerit 

and Budget (OMB) spending guidelines. For an example, see V 

Harry M. Singleton, Assistant Secretary ' for Civil Rights, 

\Department of Educatiotr, .letter to Marialice Williams Daniels, 

Acting Assistant Director for Civil Rights, OMB, Nov: 12, 1982, 

enclosure. The coordination section ii^ the past was 

responsible for'reviewiug Fed^ral^ assistance agencies' A-11-53 

reports and makings budget 'recommendations to OMB. . % 

D^S. Commissi,on on Civil Rights' staff notes on OMK workshop, 

Aug. 24, 1981 {maintained in Commission filesr). 'OMB thiS' year 

indicated no interest iji the section '^s ass^ssm^ents. Oneglia 

Interview. It is unclear, therefore, whether this -activity 

vifill cohtinue.' For tjie importance of coordinat;ion 'agency 

involvement, in the budget development process; see To' Extend 

Federal Financial Assistance , pp. 713-24. . 
_ ^ ^- 

■ • . / . " \ ^ 

95/ Oneglia Interview. For concerns that recent budget cuts 
and OMB reviews under th^ Paperwork Reductiorr Act could deny ' 
agencies information need.ed to enforce civil rights 
-effectively,* see Arthur^ S. Flemming, Chairman, U.^. Commission 
on 'Civili Rights, statement »betore the 'Subcopraiittee on Census 
and Population of the House Committee .on the Post Of f iije . and 
Civil Service, Mar. 16, 1982; Joftn Tttope lil,J^cting Staff 
Director,! U.S.' Commission on Civil Rights, .letters to Nathaniel 
Scurry, Chief, Reports Management Branch, Of fice^ of Information 
and Regulatory Affairs, OMB^^Oct. 22^ 1982 and Jim J. Tozzi, 
Deputy AdminjLstratoi:,^Of f ice of . Information and Regulatory , 
Affaire, 0^iB, Dec.^'i, 1982.' * ^ ^ \ 

. ■ • -V i. ■' ■ ■ '^^"^ .■ . .. ■ 



will rely on agencies to call such data Collection problems to" 
its ^attention, 96 / ; » * 

Wittiout more staff, other coordination functions also will 
'remain limited and somewhat reafctiveT The Executive order, for 
example, requires Justice^ to initiate cooperative programs 

among, agencies, in part by developing model agreements,. they 

- ' f ■ ■ 

could adopts 97/ The coordination section has developed 1 such 

modnel that could minimize duplicative inve^stJgations and allow 

; \ * ■ '■ /' ''^ ' 

agencies. to target^ their enforcement resources more ^ . 

effectively, 98/ The section, however, does not plan 

* ^ - ^ ■ i' . ■ 
systematically to ,ident^ify areas wh^re it would be appropriate 

and. act if /agreements are not under discussion. 99/ 

In FY 84» as in late FY 83, the coordination section will 

focus on regulations all Federal agencies must issue to. carry 

out their responsibility for ensuring against handicap 



' " ^' ' '\ . ■ \ . I • ■' 

96/ I Oneglia Interview. ' ' 

— • \^ • ■ r . ' . ^ 

9f/ iExec. Order IJo. X2v,259, §1-207.' . * 

98/ \.The mod elv agreement provides for 1 agendy'^^or more to 
delegate certain enforcement responsibilities to a "lead" 
agency. There \are such, agreements already in ef fect. The * 
modeli^ however, ;might stimulate m^re. and wouWtprovide;, a basis^ 
for. updating existing agreements. Ted Nickens, Depitty Chief 
for. Compliance, Coordination and Review Section, interview,. 
Mar. 4, 1983. ^ 

99 / • Ibid, As in the past, however, the section will at^times 
suggest activities appropriate for, delegation. * Ibid. ; Reynolds 
October Letter, p. 14. ^ .* 
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differ ioination in the programs they conduct. JLOO/ While such 
r*?guUtionR -are long overdue, 101/ this effort is unlikely to . 
result in highly effecPive enforcement because th^ Division is 
tacitly cncouragrng agencies to narrow the scope of Federal 
civil rights protections and limit affirmative obligations to 
provide equal opportunity. 102 / Although the Division believes' 
Congress intended to establish the same nondiscrimination ' 
obligJttionB for the Federal government as for recipient of 



lOU/ Oneglia Interview. - 

101/ Site t ton 504 was amended in 1978 to cover 
t<rdi«rAUy-conducted as well as federally-assisted programs. 
29 U.S.cl 1794. (Supp. V 1931). Accbrdirtg to the Division, 
"only a hjandful" of/ the approximately 90 agencies responsible 
iot i*ftuiag regulations undep' the 1978 aweridments have done 
ifro. Reynold* DAV Speech. The Division has sent agencies a 
prototype regulation they may adopt with only minor additions 
and 6dja»ti»ent8. IJ^id^ It expects them to issue regulations 
siffiiUr to the prototype. Reynolds October Letter, p. 12. 

JU2/ For major deficiencies in the prototype and in the 
pr5c»dure of issuing it without notice or opportunity for 
public coia»cnL «;ee, John Hope III, Acting Staff Director, U.S, 
Couwvssion on Civil Rights, letter to William Bradford 
Kify^lds ni» Assistant Attorney General, Civil Rights 
liiviftipn* Aug. )5, 1983 (hereafter cited as Section 504 
Prototype Corattcntfi). The Division earlier circulated to 
attected agencies and other interested parties draft section 
iQ4 coordination ragulations for federally-conductedi programs. 
WiUiaa Bradford Reynolds III, Assistant Attorney General, 
Civil Rights Division, letter to Lawrence B. Click, Solicitor, 
U.S. Caa»i«»ipa on Civil Rights, Mar. 26, 1982 (hereafter cited 
an Aiiynoldsy^y Letter), enclosed •'Notice of Proposed 
HuUaaking: Coordination of Enforcement of Nondiscrimination on 
th« Hasin ot Handicap in Federally Conducted Programs;" 
R4>ynalds October Letter, p'. 13. These, however, paralleled the 
4t^tt section 504 regulations for federally-assisted programs 
that ftiibsequently were withdrawn. Reynolds ^ay Letter. 
Cti«w?nts on tbea, therefore, should not be regarded as a 
substitute for comments on the prototype, especially because . 
ttwi MMeral pMbltc h*d no opportunity for involvement. 
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Federal funds, «^ 103 / use of its prototype would result in lower 
standards for Federal agencies than for' the programs they. 

assist. 104 / In coordination, therefore, as in other areas, 

. . ^ '■ ■ 

both additional resources and changed policies would be 
necessary for the Division fully to carry out its crucial civil 
rights responsibilities. 



/ 



103/ William Bradford Reynolds III, Assistant Attorney 
General, Civil Rights^ivision, letter to Clarence M. Pendleton 
Jr., Chairman, U.S. Commission on Civil Rights, Apr. 1^, 1983* 

104 / / Section 504 Prototype Comments. .The Division objects to - 
this /assessment of the prototype because it believes deviations 
from section 304 guidelines for federally-assisted programs are 
justified by court rulings since those guidelines were 
published. ^It also suggests there is no inconsistency between 
standards because section 504 regulations for 

f ederally-^assisted programs also will be enforced according to 
those rulings. Reynolds October Letter, pp. 12-13. The 
Commission believes the Division has adopted unnecessarily 
restrictive interpretations of the rulings and that other 
discrepancies cannot be accounted for by developnients in case . 
law. Section 504 Prototype Comments. 

' 206 V. 
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CONCLUSION - , - 

For over 2 years, the Gonnnission h^ reported that ac:tual 
and proposed bu^ge^s for Federal civil rights enforcement were 
inadequate tcK ^leviate longstanding probl^s, \j This latest 
review of selected agencies' performance and plans indicates 
real progress in some areas reflecting ciianged leadership ^ 
commitments, management 'operations, and caseload demand*. 
Progress based on such factol-s, however', obviously has limits. 
In view of these anc^j growiT;ig problem^ in other areas, ^the 
Commission believes its eTarlier conclusions also app^y to the 
proposed' FY 84 budget. Ij 



1/ See generally fi'.S^j^Commission oti Civil Rights: Civil 
Rights; NationalT^Not A Special Interest (1981) (hereafter 
cited as FY 82 Budget Statement ) and Jhe Federal tivil Rights 
Enforcement Budget : Fiscal Year 1983 (19&2) (hereafter cited as 
FY 83 Budget Report ) > / . 

2/ In responding to earlier drafts pf chapters in this report, 
"several agencies objected to th^, conclus on they needed more \ 
^resources for specific activities, suggesting that increased' ^ 
efficiencies or revised assessments of these* activities 
invalidated their previous higher estimates of resource 
requirements. Harry M. Singleton, Assistant Secretary for 
Civi 1 Rights, Department of Education,, letter to Linda Chavez, 
Staff Director, U.S. Commission on Civil Rights, Sept. ^3, 
1983, p. 4; BettyvLou Dotson, Director, Oicfice for Civil 
Rights, Department of Health and Human Services, letter to 
Lindi Cljavez, Oct. 7, 1983, p. 1; William Bradford Reynolds 
III, Assistant Attorney General, Civil Rights Division, 
Department of Justice, letter to Linda Chavez, Oct. 11, 1983, 
p. 11 (hereafter cifed as Reynolds October Letter). Other 
agencies raised more general objections to the implication they 
shou.ld receive more resources* Antonio Monroi'g, Assistant 
Secretary for Fair Housing and E'qual Opportunity, Department ^ of 
Housing and Urban Development, letter to Linda Chavez, Sept. 
19, 1983, p. 2 (hereafter ci^ed as Monroig Letter); John Seal 
Management Director , Equal Employment Opportunity Commission, 
letted to Linda- Chavez, Sept. 13, 1983, p. 1. , The Commission 
believes that limits in major enfojpcement activities under 
current and proposed resource levels support its conclusion 
that budgets for the selected ag^encies are-* inade^quate. 
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' Quest ionTs "kbout the reliability qJE available data pi;eclude 



detailed, assessment of total Federal civil rights enforcement 
spending. 3/ Proposed an;J^ actual FY 83 appropriations for the 
6 agencies reviewed, however, offer some perspective on the 
^y^otals. According to 0MB, the-' administration expected $607.3 
million to be. spent for Federal civil rights /enforcement- in 
FY 83, $43.1 million more than iti FY 82. 4/ This, figure, 
however, does not necessarily indicate a similaV increase in 



budget proposals submitted to Congress* 5J Under the, proposed 
FY 83. budget', the 6 agencies reviewed for this report woul4 • 
• havfe received appropriations totaling only $3.1 million 
? more.. 6^/ It thus seems clear the reported increase did not 



Zl See discussion of published data on civil rights . 
enforcement spending, chapter 1, and correspondence with the 
Office of Management and Budget (hereafter 0MB) appende^d ,to 
this report. ' * . 

4/ ExecOjtive Office of the President, 0MB, Major Themes and ' 
Additional Budget Details Fiscal Year 1984 , undated, p. 127 j 
(hereafter cited as Major Ttfemesj . /This figure includes 1 
spending by the U. S. * Postal • Service; and. the legislative branch, 
as well as ^Executive branch agencies. . I 

5/ The O^.-figute represents projected outlays, not \ 
appropriations requested in thfe administration's budget. | 
\Outlays are what agencies actually spend; They can be higher 
than ap^opriation<s because agepcies may have funds left over 
from a previous appropriation, re^ceive payments due, or 
otherwise obtain. more funds than/Congj^ess allocates to them /in 
any given year. Thus, for example, the .FY 83 increase in tdtal 
outlays projected, for the agenci,'es reviewed in this report was 
well over 5 time? greater than the total iWifease in. / 
appropriatipns. requested for them. OMB did not publish the' 
administration's total FY 83 appropriations requests for. ci^vil 
rights enforcement activities./ * v ^ • 

6^/ Only 5 of the agencies' would hav§ shared in thi"^ increase. 
The administration proposed a reduction in the budget for the 
Education Department ' 8 Office for Civil (hereafter 'OCR) . 
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^Sir represent plans 'for substantially enhanced support for agencies • 

with major responsibilities for protecting the public from 

• ■ * 

illegal discrimination. j ^ • 

^ As table 13 shows. Congress adopted most of' the 

administration's proposals, -^ut provided 1 , larger increase than 
' requested. The sum of its decisions increased total 

appropriations for the 6 agencies rerviewed by $8.4 million ovec 
FY 82.. 7^. With, this increase, the ageneies reviewed , had .a 
total of approximately $17.1 million- (5.6 percent) more in 
FY 83 than -in FY 807 8/ . r 

Inflation must bfe accounted for in assessing this increasei* 
however. While no formula has been developed to measure ^he.. 
particular effects of inflation on Federal civil, rights 
enforcement budgets. Congressional Budget Office Gross National 

■ ^ ' a ■ ■ ^ ■ ' . * 

Product deflators can give a general sense of trends in 

agencies' actual spendftg power. 9^/ Using the appropriate 

r ' * 

deflator to adjust .for inflation,* 4 of^ the 6. agencies reviewed; 



7/ This figure is so much higher than the administration's* 
proposed budget for the agencies principally because the 
administration Subsequently requested and Congres^s granted 
supplemental 'appropriatioris for built-in increase such as 
^ salaries. " • * ^ * 

8/ Not all 6 agenciesNsh^red in this increase, however. In 
FY 83, the Education Department's CXJif had $9.1 million less 
than the estimated resources used for civil rights enforcement ^ 
in education during "most of FY 80-. 'U.S. , - Department of 
Education, 0CX> ''Salaries and Expenses, 11 Year History of (X3R 
Appropriations," undated. 

9/ For discussion of the use and limits of these formulas, see 
chapter 1. ^ • ' • \ 
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, Table 13 • ' 

. ; . • 

Changes in Federal' Civil Rights Enforcement Spending 

In Selected Agencies ^ ' 

1982 - 1983 ' ■ . 

- . . • ■ _ •> 

' . > . J ( in^ thousands "of dollars) 

■ . ■■ . ' ■•■ 9 ' ■ 

, * ^ ^ FY 82 FY 83 FY 83 .* 

Department/Agency (Actual) (Proposed) a/ ; (Actual) ^ 

Ed\^cation/OCR i^.45,038 • $ 44,868 ^ '$ 44,B^ 

.Health and Human Servi-ces/OCR 

Housing and Urban .\/ 
Deve lopment/FHEO 

. Labor/ OFCCP 

Equal Employment Opportunity- 
Commission 



Justice/CRD 
XPXAL 



19,716 


.21,-513 


21,513 






27(,304 

> 


.27,832 

• 


28,962 


43,150 . 


. 4-2,614' 


■ > 

' 43,815 b/ 


144,739 . 


144,937 


147,421 b/ 


•17,499 


187822^ 


19,233 b/ 


297,-44% , 


- j0,586 


305,812 



a/ Figure* represent appropriations originally proposed to* Congress. 

Jb/ Figure includes requested .supplemental appropriations granted by 
-Congress* *i * . 

• ' . '< " . ' ■ 

SOURCES: For FY 82 and FY 83 actual appropriations see tables 1, 3, 
5, 7, 9, and 11. iFor^ FY 83 proposed and supplemental appropriations 
gee U.§*, Department of Education, Office for Civil Rights, "Salaries 
and Expenses," undated p. 299; U.S., Department ^of Health "^and Human 
Services, "Justifications of Appropriation Estimates for Committee on 
Appropriations, Fiscal Year 1983 , Departmental Management, Office for 
Civil Rights,'! undated, p. 108; U.S., Department of Housing and Urban 
Development, Congressional Justification for 1983 Ef>timates (Marth 
1982), pp. P-T, Q-1; Ellen Shong, DirecW. Of f ice of ^Federal 
Contract Compliance Programs, Department of Labor, letter to John 
Hope III,. Acting Staff Director, U.S. Commission on Civil Rights, 
^ar.-25, 1983; David A. Rutherford, program analyst. Division of 
Program Analysis, Office of Federal Contract Compliance Programs, 
telephone interview, Oct. 26, .1983; Equal Employment Oportunity . 
Commission, 1983 Budget Submitted to the Congress of the United 
States (1982), p. 3; U.S., Department of Justice, Civil Rights 
Division, "Salaries* and Expenses, General Legal Activities," uridated, 
p. 164; and » James Sullivan, legislative counsel. Civil Rights 
Division, telephone interview, Oct* 23, 1983. 

' 2i0 
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would appeal?^ to have 'incurred lo'sses totalling over million 

. : . ; • • 

(more than 16 pe'fcent) of their actual ^spending "power for 
enforcement s£nce FY 80- 10/ 

Staffi,ng«» levels may be a clearer measuxe than . 

* y ' ^ ■ \ ^ \ ■ 

appropriations of budgetary auppor/t for Federal civil rights! 

K • • . / V \ '^^ ' ■ ^ 

^enforcement because staff arft su^zh a vitel resource. Iti FY" 83, 

5 of the ^6 agencies reviewed lost authorised positions,^ 11/ and 

all had fewer authorized positions- than Jh^^o^gner years© Since 

80, in fact, * tjtieir total authorized strength had declined 

more than ,21 percent. Jhe OCRs in thes^ Departments of 

\ ' . ^ ■ ■ ■ ■ 

Education and Health and :Human Services, moreover, had lost, 
funds formerly used to supplement staff with contract 
personnel. According to 0MB, thes administration expects ^632.2 



r 



10/ Thesef agencies were the OCRs in the Departments of 
Education anci Health and Human Services, the Labor Department's 
Office of Federal Contract Compliance Programs (hereafter 
OFCCP),' and the Equal Employment Opportunity Commission • 
(hereafter vEEOC). Compared to FY 80, the Justice Department'^' 
Civil Right^s Division had approximately 3 percent more spending 
power and the Department df tiousing and Urban Development's 
Office of , F^ir Sousing and Equal Opportunity (hereafter. FHEO) 
approximately 6 percent more.. Tl^e latter, however, had lost 
spending power since. FY 81. Commission staff derived these 
estimates by dividing the agencies' appropriations by a factor 
that accounts 'ifor annual inflation rates since FY 80. 
Deflators for each fiscal year through FY 84 were provided by 
Steven Zeller, economist, -^Fisc^lAna lysis Division, 
Congressional Budget Office, tei^||plbne interviw, June 30, 1983 

11/ Only the Departmi^rit of Health and Human Services' OCR had 
as many authorized positions as in FY 82. The others had a 
total of 263 fewer positions in FY 83 than in FY 82.! 



million to ^ be spent for Pederal civil rights enforcement in FY 
84, 12/ The proposed budget included a $2,8 million decrease 
for^the Education Department's OCR, a smal^r decrease ^aj) 
FiiEO, 13/ and increases totalling $13,7 million 'for the. other 4 

* -> ■ . 

agencies reviewed. With rough"" adjustments fo^ inflation, ^ 
^however, only thesjust;ice Department's Civil Rights Division ' 

would rece-ive an increase large enough, to. offset recent i'osse^ 

ii\ .actual spending power dqe to inflation, 14/ Even this . 
* increase, Moreover, would fall* far. short^of restoring positions 

lost since FY 80. \5J Including the Division's slight gain,. 

the proposed FY 84 budget for the 6 agerfcies reviewed would ^ 
^represent a loss possibly apjjroaching $43 million in actual 

spending power since FY 80. }AJ Though most of th6 agencies 

would have ipore funds than in FY 83, their total authorized 

/ \ 

^ r 

12/ Major Themes ^ p, 127. Thie is an outlay figure based on 
the adoption of the administration's proposed budget, not -the - 
total* of requested approprfktions in the budget. As in 
previous years, 0MB did not publish tptal requested s, ' 

appropriations. " ♦ 

■ '\ . * ' ' ' 5. ' ' I -: ■ 

13/ FHEO, which received a higl^^FY 83 appropri|i^tion t,han the 
adminifjtratiori recommended, would lose $287,000 uWer the 

proposed FY 84 'budget., . ^ 

« . 

14 / When the Division's proposed appropriation is adjusted 
using* the Congressional Budget Office formula, it would haye'v, 
.approximately $1V4 mil^lion more iii actual spending l)ower under 
the proposed budget than. iy had in FY 80, 

» ■ ■ ■ •■ / ' . ■ 

15/ > Of^the 52 positions the Division has lost s'ince FY 80, 15- 
twould ^be restored, / 

16/, This estimate, like others in this report., is, based on a^^ 
Congressional Budget Office formula developed for the national . 
econonq^ .and,, Che re fore, should not be taketi as an Qjcact figure. 



staffing strength would' remain unchanged. 17/ ^ • ^ ' 
Civil. flights enforcement problems cannot be resolved simply 
by increasing fup^ing. 18 / Withbut^ commitments to strong * 
Federal'^eeOiership' and efficient management, additional funds*, 
may leave sucff problems untouched. Similarly, declining 
resources do tllot ne.Q^essarily igean. 'Such problems will grow ^> 
worse. Th^t is why, it i-s necessary to look beyond* budget 
figures the activities they support, review them ag^ii^t 

" ^ . ' . ^ ■ . ' ' 

o\^standicg needs, and, on 'this basis, ass.ess the adequacy pf 
proposed resources* -Such assessments mustj^ be tentative* 
Available performance j.ndicators often jdo ^ot' yield^ sufficient 
information qn- effectiveness, and data on th^ extent of 
■'discrimination problems are very incomplete* 19 / Current 
demands, moreover, do npt always predict ofuture workloads 
accurately. 20/ Factors less directly related to resource 



17/ The. Health and Hlum'Sn Service Department's OCR would lose 
15 positions, the same number the Civil Rights Division would 

lit • ' I 

18/ FY 82 Budget Statement , p.. 47;* Clarence Pendleton, Jr., 
"Statement Releasi^ng The Federal Civil Rights Enforcement 
Siudget:. Fiscal year 1983 ," May 27; 1982, '.p. 4. ^ ] ^ 

19/ Inadequacies in these data limit civil rights enforcement , \ 
as well as budget and performance assessments, because agencies 
cannot effectively target compliance reviews^ technical 
assistance, and other types of interventions they initiate 
without .a clear overall picture of compliance problems. -For 
concerns about resource and policy limits on civil rights ffata 
Collections, see chapter;^ 2, 3, 5 and. 7. For the neea to 
monitor this area systematically, see chapter 7. 

20/ In several of €he reviewed agencies, for example, 
complaints droppied ^6f f sharply af tej rising for a number- of 
years. Their workload projections, the.reforej proved 
inaccurate. . . , ' jn? 
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I demands also may affecjt performance significantly. Policies 

•pursued by^the Justicie Department , r for example, establish key - 
• ^ ' . ^* • . r 

/ , • • • • / J . ' 

civil jrig'hts enforcement trends. that; shape other agericiesV 

^ctxvitxe^ and- their xes>ults. ; • ♦ / 

General conclusions, about Federal 'civil rights performance 

and^ plans also ar^ difficult to make becaus^*"* agencies' 

resp^onses to budgetary constraints differ according to their , 

.established^ obligations, procedures,, actual arid expected 

workloads, and other important '^factors, in^cluding leadership. 

4ivSuch« xfonclusibris , therefore, cannot apply equally and in, the 

r ..... ^ . • - - , 

same manner to every agency fe^iewed. They, nevertheJ.ess,,.may 
provide a useful overview of the adequacy and. uses of Fe4<eral 



civil rights enforcement resources. 



All agencies report efforts to Increase efficiency, such as 

streamlined ^procedures, enhanced staff responsibilities,* 

. ' - ' ' . ' • • //■ ' ..... 

stricter performance standards, and reorganizations to 

eliminate overlapping functions^ Since these generally still. 

\ are in the planning stages or barely under/ way, their results 

cannot 'yet be assessed, 21 / Some, howaver, hold out the 

prospect of co'ncerftrat^ng resources more .effect ively'r" 22/ 

— — '/' * 

- 21/ Prelimin£Nfy« evaluations also were ^hampered by inadequate 
/ infprmation. ^ See^ for^ example, discussions of /Expedited 
complaint resolution pxrpcedures adopted by^the OCRs in the 
Departments of Education and. Health and Human Services, 
chapters 2 at^ 3* Information nee^^ed to ^as^ses's the qualitative 
results of new approaches alsokwas lacking. 

22/ For an example of a promising initiative, see the 
government-wide complaint referral rule developed by the 
Justice l)epartment and EEOC, cifed in chapters 6 and 7 of tKis 



report. • 
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Others^ seeta unrealistic or suggest' that levels of activity tnay 

be increased at the expense of thoroughness. 23 / , 

, » ** • 

.... fi\ • V 

However warranted, increased efficiency seems unlikely to 
compensate adequately for declining resources. Recent 
performance and plans, of the agencies reviewed indicate ' 
fJersistent and, in some areas, growi.ng problems. Impi^pvements 
set. in motion have been limited and could be reversed under the 

3 , / 

proposed FY 84 budget, and the priorities it reflects. » ^ 
\ Preoccupatiori^ith individual discrimination complaint^, ^ 
for example, has been a longstanding problem. Faced with' large 
backlogs of accumulated old complaints and mounting volumes^ of 
new compiaints,* agencies, of ten have been unable to meet 
complainants' needs for prompt relief or commit eApugh 



J ■ • . . 

resourc^es to more effective aptivities, such as eff6r^8 to 

eliminate widespread patterns and practices qf discrimination. 

Declining (><5^plaint receipts have helped all-eviate this problem 

in some 'agencies, including the OCRs iu. the Departments of 

Education and Health and Human Services -and OFCCP> 24/ 

Increasing caseloads and diminished resources in/others, „ 



23y For questions about the feasijbility oif projected increases 
in activity, see discussion of FHEOplan^ for complaint 
investigations and compliance reviews, •> chapter 4. For 
compromises in thoroughness to increase activity, see 
discussions of scaled back reviews by the Health and Human 
Services Department' s 'OCR,, diminished results of OFCCP 
compliance reviei/s, and adverse effects of expedited . complaints 
processing on EEQC litigation, chapters 3, 5, and 6. 
" * * . ' 

24/ Agfency staff and members 'of civil rights organizations 
have various theories about this decline. Further research 
woul4 be r6q\iired to* develop a reliable explanation^, however. 

.-^ . .215 ■ .■ ■ ■- • .' 



/ ^ 2:12 o ... ^ . 

ho\Jevex:-^have hindered recent, efforts, to resolve it* 25 / 

* ' ' ' 9/ . 

Such problems would be aggravated under the proposed 84 

budget not only by inadequate 'staffing, .but also by reduced 

funding for State and locaT enforcement agencies to participate 

in l^ederal complaints processing as Congress int^ended*, 26/ 

^^Plans to^encourage greater State agency involvement in pther 

- » 

areas al^ready have been scaled back or .delayed' by lack 6f • 

•* * 

' . . • • & 

funds* Despite the consistency of such plans with current 

adminiatratidn policies and the importance of 'State agency ^ 

■ compliance activities, the proposed FY 84 budget woul'd^ provide 

no additional funds to support them* • ■ . • 

- Compliance' reviews to correct widespread ^eriou'S 

ft ' 

discrimination problems hav^ increased In .some ^areas as staff . 
los^ses have, been ^offset by'declining complaint receipts and, 
perhap's, management improvements* The Education Department's 



25/ See, for example, "^Tscussions of persistent problems in « 
FHEO complaints processings and EECX] efforts ,to eliminate its 
^backldg of complaints received before 1979, chapters 4 and 6* 

26 / /Title Vir-t^ the Civil Rights Act of 1964, provides for 
deferrals of Federal actionx^on employment complaints to afford 
State ancl iocal agencies the time^o remedy ' the discrimination 
under State and local laws. - 42 U*S*C*. S§2000e-5(c), (d) (1976 
_£} /Supp* V 1981) . The statute also provides for F^ederal funding 
'O/fvState and local agencies to enable them to assist with 
enforcement of Federal law. 42 U*S.'C. §2000e-8(b) (1976)* 
'Title VllI of the Civil Rights Act of 1968 contains similar" . 
provisions for housing discrimination complaints. 42 U.S.C. 
S§3610(c), 3616 (1976). ^For problems resulting from^feduced 
funding for such agencies and lack? of Federal staff to oversee 
them; see chapters 4 and 6. Congress also has assigned States 
a role in*resolving complaints of discrimination in most heaj.lh 
atKl human serVices block grants. Omnibus Budget Reconciliation* 
Act of 198U 42 U.S.C* SS300w:r7, 300y-9, 708/ 8625, 9906 (Supp. 
V 1981). ?or delays in implementing the block grant 
requirements, see chapiter -.3. ^ 1 A 



OGit, for ex^ple, began 50 perCefnt more reviews in FY 82 than 

in FY 81 arrd probably main^tained if not exceeded thiis enhanced 

level in FY 83. j^/ In other * critical areas ^ however,^ 

-investigations of discriminatory patterns and 'practis:es have 

declined. In some, they have become virtually negligible. For- 

example, in FY 82, despite evidence of ^widespread housing 

* \, . , * 

discrimination, FHEO reviewed just' 2 percent of the projects 

• ■ . 7 ■ ' - — 

whose civil Rights coppliapce it must oversee-^ In the first 
half of FY 83, it began reviews of fewe;: than 0./*percent. 
*Some agencies that have increased reviews, moreover, are 
achieving less corrective action than^^ fhe past. 28 / Other 
types of reviews, such as preaward reviews to prevent Federal 
funds fr6m flowing to discriminatory activities, also have been 
reduced. . . • 

^ Such effective activities- would remain limited and perhaps 

^ d^ec line ^ under the proposed FY 84 budget, leaving large-scale 
' ■ ' ^, ' , . 

discrimination problems .unresolved aha\ shif tfing^ the enforcement 

• ' • . ■ • ^ . 

^buirden to victims of discrimination who can ill-afford private 



27/ This increased effort, "however, sCill covered only 8 
' percent of 'the institutions the agency had good reason to 
' believe should be investigated for serious violations of major 

civil rights^ requirements. . ,^ 

28/ See discussion of reduced *OFCCP conciliation agreements 
and financial settlements, chapter 5. See also" discussion of 
limited remedies achievable through narrowed reviews initialed 
by the Health amd Human Services Department's OCR, chapter ,3. 

■ '■ ' 217. ■ ■ 
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suits 'to secure their rights. 2^/ To this extent, the proposed 
budget* wo laid fail to. support basic obj'ectives of Federal civil 

rights laws. ^* ' ' ^ 

' . • • ' * t' 

^ • Technical assistance to eiacour.age voluntary civil rights 
compliance 'hasf been limited ^a^' well. Some' substanrt.al efforts 
to" clarify compliance .obligations and inform protected 
individuals of ''their rights, in fact, have been virtually. . 

'declmatfed by budget cuts during the last several years. 30/ 
dgh 3 agencies discussed here report plans to increase 
technicaJL assistance xn FY 84 and a fourth promises a "sizable^' 
program, they would receive no additional resources for this 
pui^pose\ They thus, could not launch vigorous programs to 
improve awareness of civil rights requirements "withoiJt furthery* 
limiting othfer activities they mu^t conduct to fulfill their 
statutory enforcement obligations. ' . ' * * • . 

Finally, activities to elimitiate inconsistency^ and ^ 

; - ^ . /" . ■ ■ \ * 

duplication in Federal civil rights enforcement have been 

. ' . 

severely restricted.-* FHEO has taken no action to carry out 'its 

• . . * ^ 

coordination responsibilities. Other coordination agencies' 

have had. to scale back or postpone initiatives at least in part 



.29/ For particular concerns about the burden ^b'8rne by private..- 
parties due to inadequate ^deral government efforts, s^e 
discussions of changed enforcement policies b^5. the Health and' 
H&man Service Department's OCR and yoting rights, enforcement by 
the'Civii Rights Division, chapters 3 and 7. See aHo 
discussion of limited litigation by EEOC, chapter 6. 

30/ See discussion of technical assistance provide^ by OCR in 
the Department of Health, Education) and W^l£are and 
subsequently in the Department of Education, chapter 2. « 

, 218 ■ ■ ; . 
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^c^ aiAll w«M4< availiiblo for only a few pressing tasks. As 



»r.*junc5mcM»t IS, inli>rm«tion sharing Bystems, and other procedures 



widiiuit if«,ju>«inH ^judiio burdens have not been developed. 31/ 
ihiijpt FY ttM coordinrttion plans, many such procedures still 

WMil^c^t ro?it rict ions are not the only factor limiting 
rHrviivr civil rights enforcement. Coordination, for example, 
rtUi* h4fi b«»on undermined by Civil Rights Division efforts to 
fCiliKr cintapU<^ncc requirements in establishing consistent 
fiilottrmrnl ol h«rction-504 prohibitions against handicap 
*Si iittinat lou. Indeed, the Commission believes a wide range, 

^rdiMal civil rights enforcement .efforts have been 
ir v,^j»4t d I ^ril ttt least as much by Division policies as by recent 
rr4M>utcr con«t int Although the Division has shown strong 
commiiwc'ntw in some areas^ such as criminal civil rights 
pro^TC^a ions , in others it h&s sought to restrict both theS^ 

oj>c oi y^i^tal civil rights protections and required remedies 
fur «J riffiinat ion. In choosing to adopt narrow 
jinlcrpretations of Federal civil rights authority rather than 
♦r^kin^ to confirm bvoad authority, it has reversed enforcement 



3J/ For delays in plans to develop such procedures and other 
iinited leadership activities, see discussions of coordination 
by the He«lth and Human Services Department's OCR, EEDC, and 
the Justice Department's Civil Rights Division, chapters 3,^6, 




^'t^lc^rt'om^^nt resources are used efficiently and 



and 7, 
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policies pursued for nearly a quarter of a century by 
Republican and Democratic administrations alike. 

N 

Because enforcement efforts have narrowed through such 
< 

comp'lex interactions of resource shortages ajmd policy 
preferences, increased budgets alone will not achieve the 
objectives of Federal civil rights laws. Major agencies' 
recent performance and plans, hovOie^kFer, indicate the • ' 
administration a^d Congress carefully should consider the need 

0 • 

for increases on a case-by-case 'basis. Through analysis of 
particular agency obligations and indicators of agency 
capabilities to fulfill them, resources can be appropriately 
adjusted and targeted to improve civil rights enforcement. An 
outcome of such analysis is exemplified by the larger FY 84 
budget Congress has adopted for the Education Department's 
OCR. 32/ 

Several agencies reviewed for this report suggested their 
resource levels were .justified because other priorities compete 



with civil rights enforcement and jzost-cut ting has been greater 
in some other areas, a view also advanced by 0MB. 33/ The 



32 / Rather than cutting this agency's budget, as proposed, the 
House and Senate have agreed on an FY 84 appropriations bill 
thLat would provide a $4.5 million increase. H.R. Rep. NoJ 422, 
98th .Cong., 1st Sess., 129 Cong. Rec H8466 and S14310 (ddily 
ed. Oct. 20, 1983). For evidence of^the detailed consideration 
'of obligations and activities leading to this increased 
support, see S. tlep. No. 247, 98th Cong., Ist Sess. (1983). 

33/ Monroig Letter, p. 2; Reynolds October Letter, p. 1; 
Michael J. Hoifowitz, Counsel to the Director, 0MB, letters to 
Clarence M. Pendleton, Jr., Chairman, U.S. Commission on Civil 
/-Rights, June 25^ 1982, p. 2, and Aug 27 , 1982, pp. .1-2. 
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Commission, however, believes civil. rights enforcement is a j 
unique Fede'ral obligation, grounded in a history of 
discrimination and 'established constitutional and^'^atutory 
commitments to overcome it. Therefojre, while the Commission 
recognizes the need to control federal spending, it does not 
believe budgets to carry out theses Commitments should be 
controlled by economies imposed in otheir areas. 34 / The better 

measure is whether such budgets adequately support strong 

* .... V 
efforts against persxstent discrimination. 

Deficient Federal civil rights enforcement is hot a new 

problem. /It grows more urgent, however, as vital promises of 

equal opportunity remain unfulfilled, shaking faith in this 

Nation's guarantees of liberty and justice for all. . 



34/ FY 82 Budget Statement , pp. iii-iv, 123. 
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STATEMENr'OF CLARENCE M. PENpLETON, JR. ON FEDERAL -CIVIL RIGHTS 
COMMITMENTS: AN ASSESSMENT^ OF ENFORCEMENT RESOURCES AND 
PgRFOR!^NCE> - 

u ' ■ »,'■■' 

It is important .to state for the record that this report 
has oM^ybeen prepared and published in this format since 
Pre^pidentTC^agan took office. All comparisons i*n this report 
are* based on a benchmark of 1980. ' 1980 was a ver:y unusual 
y^ar. It was an election V^^ar, and we all know that -^election 
years produce higher thah^usual budgets. It was also*"a year 
that America suf f erec|||^ an extremely high inflation rate, more 
than 12%. To compar6'1983 budget allocations -with jthose of 
1980 is faulty no matter what deflators are used -to offset; th6 
differences. « . / k 

* ■ • i 

My basic criticism of this report is that it will be 

interpreted by some as an^audit of fed.eral\^ expenditures for 
civil rights enf crcem&BiP^ It is not an audit and /even the . 
staff at the Commission is honest^enough to ^admit| that .rthey are' 
unable to perform an audit. The limitations preventing such an 
audit are a lack of staff capability, resources and time. 



• Considerable time has been spent by staff analyzing what 
they believe will happen and measuring disparities in' staff ing 
pattern^ and line item budget dollar amounts; bat, —and I 
stress .this point — no Sustained research has been undertaken, 
certainly no rigorous empirical testing, to* justify the 
original assumption. 
* 

The introduction states that cut backs cannot, be offset by 
improved management techniques, cos^ effective linvestigations^* 
and better coordination. How can this judgement be made 
'without performing a cost benefit 'analysis? It is my firm 
belief that enforcement effectiveness can only J be measured by 
an analysis of results. i / 



No mention is made of the fact that* bf thQ six agencies 
studied, all except one are headed by Reagan appointees who are 
members of protected classes. If the situation were truly^, 
untenable would they lie? The report leads .the reader to 
believj^ they might. I^ f ind this truly objectionable. I 
believe the men and women who head these agei^cy civil rights 
divisions would scream loud and often if they were forced by / 
this President or any member of his administratiM. to ignore / 
civil rights abuses and curtail enforcement .| 

In fact, the only hard flata in the report, the number ,of 
complaints, investigations, compliance reviews, litigation, 
etc. prepared by each of, the six agencies studied, is relegauv^^d 
to footnotes and -letters in the appendix. The body of the 
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report contains little or no empirical ^data. It is filled with 
\he notion of ^ome vague standard about what could be achieved 
with unlimited resources. ^ * ' 

• Finally^ I would like to propose that this agency find the 
resoiirces for designating a model that would fairly audit civil 
rights enforcement effectiveness, policies and programs. Are 
this President's policies and programs tantamoutit to a rollback 
in civil rights.. enforcement? Jf an audit determines that there 
is a rollback ^in xxvil rights ^enforcement , I would not hesitate 
'to challenge this ^administration €o change its prpgrams and 
policies. However, I am unwilling to do this without hard data 
to support this charge.' 



). 



L 
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STATEMENT OF MARY FRANCES BERRY, BLANDINA CARDENAS RAMIREZ, 
JILL!S. RUCKELSHAUS, AND MARY LOUISE SMITH ON FEDERAL CIVIL ' 
RIGHTS- COMMITMENTS: AN ASSESSMENT OF ENFORCEMENT RESOURCES AND 
PERFORMANCE ~ " 

\ 

. As this report indicates, the Commission has evaluated and 
puplicly commented on Federal civil rights enforcement budgets 



tor many years. The Commission's interest in determining 
^ whether Federal civil rights enforcement resources are adequate 
and properly used is longstanding. The form of its assessments 
has varied but not their purpose. We believe the Commission's 
independent analyses are important because they can address ^ 
enforcement needs without compromises for competing priorities. 

Similarly, the report follows past Commission practice in 
evaluating enforcement performance and budgets without regard 
to personal characteristics of- agency heads. As in the past, 
• our evaluation is in no way dependent on sucti factors. 

Ue believe the report is a balanced, thoroughly 
professional study conducted according to established research 
procedures and careful reviews for accuracy. Its conclusions 
amply are supported by. the data presented*^ The staff have 
shown their usual conscientiousness in analyzing, and including 

whexfe appropriate, the views of the affected agencies. 

t ■ . ■ 

1 ; - . ■ 
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' ' APPENDIX A 

In Jufie 1982 5 the Commission issued The Federal Civil 
Rights Enforcement Budget: Fiscal Year 1983 , an evaluation of 
proposed FY 83 appropriations for F^^deral civ^l rights 
enforcement. The Office of Management and Budget (0MB) 
objectedxto the Commission' s conclusions, particularly those 
regarding" total enforcement 'spending. This renewed an earlier 
exchange ''regarding the reliability and appropriate 
interpretation of 0MB civil rights budget data* The continuing 
correspondence initiated by the (commission's 1982 report is 
reproduced here. 



-■^ C . \ EXECUTIVE OFFICE OF THE PRESIDENT. 



OFFICE OF (MANAGEMENT AND BUDGET 



[ . ^ WASHINGTON. DX. " 20503 ; 



June 25, '1932 



■ • / 

Honoraole Clarence Pendleton, Jr. 

Cnaiirn^an, U.S. Commission on Civil Rigrits ' 
112^1 Vermo njE: ^ venue» N.W. ^ I 

Washington TTTU • 20405 . i 

Dbar Mr. Pendleton: ' ' 

The media, in reporting on the Commission' s Report entitled 
"Federal tivil Rights Enforcement Budcjet: Fiscal Year 1983" 
I" tne Report"] have noted your doubts aoout the conclusior^ that 
the Report .demonstrates a lack of Administration commitment>^o 
civil rights enforcement. Your doubts were fully warranted . t^I 
am troubled that OMB, as .the President's budget agent, was not 
afforded the opportunity to review and respond to the Report 
prior to its issuance. Had 0MB be^n. given sijch an opportunity , 
which I understand has been extended in the case of prior 
Commission reportis, I believe that many of your doubts would 
have been confirmed. 

First, the Report's central assertion that total Federal 
expenditures on civil rights activities have fallen since 
FY 1980 is flatly incorrect. The Special .Analysis "J" - figure 
for FY 1^80, on which the Report was apparently based, includes 
spending for non-civil rights activities that, in the interest 
of accur^ate reporting, the Administration excluded from the 
FY 1981- 1983 totals^ For example, the Administration 
eliminated the past practice of' reporting all agency •'upward 
mobility" expenditures (most of which were employee development 
iBxpenses) as civil rights expenditures. Deleting those , 
expenditures from the toli^l for FY 1980, as they were^excluded * 
from the totals for FY 1981-1983, shows that civil rig'^hts 
expenditures as reported by agencies have actually increased:^ 

FY 1980 ?511 million, 

FY 1981 $520,7 million 

FY 1982 - $522.5 million 

FY 1983 $531 .4 million 
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'Moreover, decreases in reported ciiril rights expenditures were 
largely ^limited .to agencies with only " internal' EEO" 
responsibilities. Resource ^figurels for internal EEO are 
inherently^ "soft" , because most in'teiSfnal EEO progranis, unlike 
most external enforcement programs, are not line items in agency 
budgets, and because^ many personnel perform EEO functions in 
addition to otner duties • te.g. , personnel). Internal EEO data, 
therefore, aire enormously susceptibile to inflation in given 
years by' agency managers, thereby making the overall ^resource 

• f^igure3\ised in the Report inherently unreliable. For example,^ 
internal 5E0 estimates . were laraely resoonsiDle for the 
suspiciously large increase in civil rignts expeni^ itures 
reported between 1979, ana 1980, from $464 million .fo $553 
million, an increase of 19% that was reported during an election 

.year , , ^ 

r . . . 

SecoRii, the Report's analysis is frequently selective, 
incomplete,, a"hd misleading. The statement that civil rights 
expenditures declined from ,0,9%' to .07% from FY 1978 through the 
President's proposed budget is a prime example. Federal outlays 
are driven by factors such as entitlements, interest on debt, 
and national security needs that make it impos's^'ible to guarantee 
quota .allocations for civil -rights or any other spending 
programs whose» levels^ are not fixed by law. Simply ,|5^Jt, while 
J total outlays over that period were increased by $309 ;3 billion, 
that figure was exceeded by increases in' payments to individuals 
(Social Securityand otner entitlement -programs) ($159.3 
bJ.llion)7 interest payment increases ($61 billion), and national 
defense increases ($115.9 billion). All other spending decl ihed 
from $101.3 billion in 1978, or 22.5% of total outlays^ to $74.3 
billi.on, or 9.8% of projected 1983 outlays. Indeecli due to the 
rapid increase in spending on entitlements and iaterest, such 
expenditures declines equally sharply as ^ percentage ot 
domestic spending along (excluding defense): from 29% of total 
FY 1978 domestic outlays to 13% of such outlays in FY 1983. 

Thus,^ in comparison with discretionary programs as a whole, 
civil rights programs havtr clearly- been favored. In fact, it is 
apparent that this Administration ''has accorded a higher priority 
to civil rights activities: 

Civil Rights Expenditures As a Percentage^ of Domestic 
Spending for Purposes Other Than Entitlements and Interest 

FY 1978 .4% ' ' 

■ ' . » FY 1980 .3% 

• FY 1983 ^ •S* 

■ * . •■ ' : 
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I am enclQsing a copy of Table 2, Composition of Budget Outlays 
' in Current .and Constant (Fiscal Yeir^l 972 ) Prices ; 1962-.85 from 
the 83 Budget in Brief , which ^details tnese trends, • As the 
following chart indicates, the program? discussed in the Report 
fared ^exceedingly well in contrast to all other non-entitlement 
domestic outlays. Tnis is true even for OFCCP, the only progra.n 
that was s»jbstan.t ially reduced over the FY 80-83 period. • • 

. . Difference Between 1,980 (Actual ) Expenditures and 

Proposed ^ 983 Expenditures " . - ' 

?rogr a:n ■ ^ ' % Total Dollars 

OCK J£D) ^" . _ -4% 

-OCR ^-ririS) ^ ; . +21 

CKD (DOJ) * • • , +24% 

pFCCP (DDL) : • * -16% - 

- SEOC , +15% • 

o ■ " ' ' . 

Finally, the ' R*?port ' s basic premise, that Federal expenditures 
for given- social objectives are an- .index of either progress or 
com^nitment has been diiscredited for some ti-ne and is no more 
^ valid for civil rights tnan any other area of national concern. 
As the Commission itself has documented (in. reports ranging from 
the multi-volume Federal Civil Rights Enforcement Effort of 1973 
througn the. Report itself). Federal civil rights programs have ' 
"too ofterx been characterized by absence of ^oals and .planning , 
poor management, and genexal inefficiency. Moreover, the" 
problems that the Administration inherited in the agency 
programs discussed in the Report furnish particularly persuasive- 
^vi-^ence that 'commitment can be nore accurately gauged oy 
efforts to improve program effectiveness. 

For example, as documented in the General Accounting Officers 
recent report, "Continuing Financial Management ^ Proolems at the 
Equal Employment .Opportunity Commission", tne SEOC has no 
effective system for knowing how much it spends on a day to day. 
basis. GAO not.ed that the EEOC*s financial management -problems 
alone could result in underestimating the availability of funds 
and ".••unnecessary cancellation of programmed activities, 
slippage of re:juired programs* and even' job losses for agency 
employee^" .. 

Indeed, the severity of. the problems at the EEOC prompted 
Senator Hatch to observe that "This Administration' and this 
committee have been criticized for lack of commitiijent td^civil 
rignts, yet the record speaks otherwise... Because we ask 
crritical questions ... and takfe the stJ^dies of GAO Seriously, we 
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are accused of being anti-civil rights^ I must question whether 
those who criticize are ilso the same as those who^ would allo*^ 
jthe conditions which the GAO revealed at EEOC- continue, and 
^thereby .deny the services to the*^ people who heed the assistance 
If or which .the agency was created." 

The relevance of Senator Hatch's question clearly is not limited 
to the SEQC. The Report's equation of increased expenditures 
with increas'i^d effectiveness could have the effect, if adopted 
^y this Administration, of exempting th^e programs discussed by 
the Report f. rom* the management evaluation and improvement now 
being effected by this Administration throughout tHe Governrhent, 
As Senator Hatch forcefullV pbserved, such an approach would be 
deceptive to the very persons whose rights .the programs are 
meant to. secure, . o : . 

I reemphajSize my disappointment that the work of the Commission 
staff wa6 not made subject to 0MB view prior to its public 

release. ' » 

- ■ > ». 

The Comminsion has the potential to aid in id<^ntifying and 
correcting shortcomings in -the Federal government 's civil rights 
efforts. That potential is not. likely to be' re^alized, however, 
* by* the unreviewei -release of data that may neither be correct 
nor relevant. , . ^ 

• ^ . , " .■ ■ . - > 

I^believe that farther "discussion is 'in order and look forward 
to speaking with you on these important matters. 
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UNITED STATES gOMMtSSiON ON CIVIL RIGHTS 

^ ^ Washington, D. C 20425 



AUG } 0 '198? 



,Mr, Michael J. Horowitz . » 

Counsel to the ^DirectoY ! • 

Office of Managiiment and Budget . • ' ^ 

Washington, D.C. 20503 • ' 

Dear Mr. Horowitz: , 

As you asked in our meeting and your June 25, 1982 letter, I have reviewed 
your comments on our May report on. the Federal civil rights enforcement 
budget for fiscal yeaY 1983. I am enclosing for your information a 
detailed memorandum froid>the Acting Staff Director that I believe 
addresses those concerns appropriately J ^' . ^ 

1 w^s delighted to meet with you last mon1s±i and will be glad to hear from 

you further -on this or lany other issue of mutual interest. 

" • • 1 * 

1 ' ■ ■ 

Sincerely, 1 • 

PENHX , ' ' • , ^ - 

CLARENCE M. PENDIETON, ,JR. 

Chairman . / ; 

Enclosure " ... 
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UKITED'STATES COMMISSION ON CIVIL RIGHTS 

'v' VifcSHINCTOFi. 0. C' 20425 



AUG f 0 1982 




§TA'FF DIRECTOR 



MEMORANDUM* TO CHAIRkAN PEiratETpN^ 

FROM: JOHN HOPE III ^^^^^^^'^^ 

. Acting Staff Dityfector /- / ' 

SUBJECT:> Response to^Michael Horowitz on Budget .Report 



Staff has studied the points raised in the letter of June 25, 1982 from 
Michael- Horowitz, Counsel to the Director of the Office of Management and 
Budget^ to you about' the .Commission's recent report. The Federal Civil 
Righ ts Enforcement Budget; ^ Iscal Year 1983> , I hope this clarification 
of the purposes^nd scope of ctie report will be helpful and that we can 
follow it up wioh more effective liaison between staff of the Commission 
and of the Office of Management and of Budget on civil rights budget / 
matters and -other i^^sues of mutual concern. . ^ - ^ ■ 



Mr. Horowitz' 
txfeatmeat of 
is inaccurate 
published in 
specifically, 
shown in the 
expenditures 
spending for 



s letter states that the report's brief introductory 
overall trends in Federal civil rights enforcement spending 

because it is based on inflated fiscal «year 1980 data 
OMB's Special Analysis J (Civil Rights Activities). More 

it notes that the decrease in total civil rights spending 
Speciial Analysis tables reflects OMB's exclusion of 
for "upward mobility" programs, not 'an actual decrease in 
civil rights activities'.- 



Footnote 10 of our budget report notes that Special' Analysis J idata have 
not always been , reliable but that we used them because they were the ^only 
>comprehehsive data readily available. We were somewhat surprised to learn 
that OMB used a new method in the fiscal year 1981 Special Analysis for 
calculating pro&pective expenditures without recalculating actual, fiscal 
year 1980 expenditures accordingly. Ad-justing our figures- to take accpunfe 
of this difference, however, does not alter oar conclu8it>n that spending 
for civil rights enforcement has not kept pace with inflation. Using t^e 
totals provided in his letter, we estimate th^t tHe proposed fiscal year * 
1983 budget would represent a loss of -about 1^ percent in actual apending 
pow^r for civil rights enforcement since fiscal year ISTSO, compared^ to 
the nearly 25' percent decline we elstip^ated based on. OMB's published 
totals. ' . , ^ ^ ' . 

The OMB letlier argues also that th# decreases in civii rights enforc,e- 
ment spending reported in Special Analysis J reflect mainly reductions in 
reported spending for "internal EEQ- programs, rather thanjaxternal clvii? 
rights enforcement. The letter suggests that internal EEO data are ' - , 
- cjspecially liable to exaggeration and, thus, to result in exaggerated 
totals for previous' years • I,t is not dear to us that internal EEO data 
would skew multi-year trends such as we reported; since any li^Tjility" to 



inflation would £^)l|>ear to be a constant' facjtor* 
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Ue agree, by the way, ::hal internal EEO activities should not be lumped 
lo£ech«r with .activities to enforce civil rigi;Li5 compliance outside the 
re<l«r«l sector. We have recoaanended repeatedly that agencies be required 
to report then separately. Since revised Circular No, A-11-53 reflects ^ 
thi: (Gcorxze;\d^tiot\, we were disappointed that ^: ecial Analysis J for 
fUcal year dJd not yield more refined data, 

Jiot knowing what cocparisons Mr, Horowitz mad^ , we cannot respond in 
dct-ill to tiiti statement that decreases were concentrated in agencies with 
>r,ly Internal EEO responsibilities. Taken alone, such d^preases, 
hcwcvcr, My be cause for concern because agencies need adequate 
reeourcct to iaprove opportunities for minorities and women in^rthe 
r<*deral work force. Our 1981 study of equal opportunity in .the Foreign 
S^frfvice, for example, suggested that additional resources might be 
n^ccftsary to carry out State Department plans and our recommendations to 
correct undcrrepresentation of minority and women Foreign Service 
«t?3cc"r» in middle and top-level positions. 

Virtually all the agenv-.ies Identified in Special >\nalysis J tables, 
?. >w**vcr. hJive cl' rlg^.ts fesponsltilities beyond vLnternal EEO, We are 
conr€frn«-4 lfn>. not reporting expenditures tc carry them out/ 

iMfthrr, A% Mr, itz acknowledges, budget cuts have extended to some 

j;.i'f>c with ff^jor external enforcement responsibilities. Indeed, when 
3' .j«tioi^ 1*, t.ikcn Into account, all the agencies we studied in detail 
V-jvr li>!vt rc^aurceo r»lnci; fiscal year 1980, 

; 

iJU i»r<^.f^4 poirA .ihout X)ur r»-port is that it presents civil rights 
cnit.rfftr.ent c< ;<pend 1 1 urcrs as a share of the total Federal budget, rather' 
tt»^n '^u 4 rih.?irf» ot tli/ bud>;et for discretionary domestic spending. Our 
j:>snt. 4^^^ hlfi own analysis shows, is that civil rights enforcement 
«C£Oi/fitib for ^ tiny fraction of Federal spending. This point properly is 
t?k^^<' by co^^Aring clvtl rights outlays tc all other outli^s. Further, 
t^Utt^f <*t 5i>niry domestic programs are not the only budget items Hiiat 
trtJrct priorities, Wc* believe it would be misleading to place outlays 
Jut c ivU rij^hts <tntorc<?ment In a context that excluded other major 
I f loi i i Jita , 

. H ;rvwU/*& tfiir^ ;>ulnt in that tha Comniission equates Federal 
e*j^tfn4Uyrt*ifc , iar>t<fad of cf forte to increase of f ecti vene^js , with civil 
tJg^rjM j.ro£rc&« or cotumi tment . On the contrary, as you mad^ clear in 
ieJrd6in^ th*? report, civil rights enforcement problems cannot be 
t^,.fi<rctrd alot^ly by "throwing money at them," and we fully appreciate tfie 
nrrrij in toru 4i?l Kf''<Tal spending* Further, the agency-byagency analyses 
li.nt eunatiCuCtf the bulk of tht? report focus on the adverse impact of 
e«rfJJ»ilng rruuurcr% ojr^ef f ecti enforcement activities, including 
t«?<ifhtJy AuttK>rl2cJ coordination activities tfiat can prevent wasteful 
t?u^4 Jcat Ion atid Ihconnliittincy . They also show that agencies plan further 
♦ vfti»#ikti in «uch rtitivltl#*» In fiucui year 19R3, We, therefore, clearly 
Uanet^ our concur n«> on ^>?f*nclcs' pcrf ormtincc indicators and program plans, 
i'.f fu^.f&]y ^ft jt^'i rid in;; level». 

P,33 
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Commission staff remains concerned about management problems- in civil' 
rights enforcement and believe that improvements are necessary and 
possible. We also will continue to explore more cost-effective 
alternatives for promoting civil rights compliance and hope our 
conclusions will asslist the Administration In improving enforcement 
programs. As you stated in releasing our report; however, alternative/ 
methods "take time to develop • • . and must be cajefully evaluated ' > 
before they are put In place." ^ 

In' response to Mr. Horowitzes disappointment th«it this report was^ not 
subjected to 0MB review before its release, let me note again that the 
data it presents were drawn from OMB's\publlshed budget documents and 
official agency documents'. Where questions arose about the latter 
sources, we sought confirmation, but w^ saw no need to question OMB'V^ 
data. Information In the report was '^closely checked against ^sources to 
ensure accurate citatioJi. In many Instances, we ask agenci^ to review 
the accura5y of facts fxhough not interpretations) contained in our 
reports prior to pubLication; we have not considered that necessary in 

our reviews of eithj/r the fiscal year 1982 or the fiscal year 1983 budget. 

■ I 

In the past, we have attempted to help 0MB Improve Its civil rights 
budget documents. I am attaching for your information copies of three 
letters that demonstrate this effort. 0MB did not respond to any of 
these letters, Including our request for comments on our fiscal year 1981 
budget analysis. Consequently, we hope that your meeting with Mr. 
Horowitz will lead to a closer and more effective working relationship 
with 0MB on this and other civil rights Issues. For ^.example, we remain 
ready and willing to work with 0MB staff in making the Special , Civil . 
Rights Analysis a more useful report . A more systematic liaison effort. 
Including access to agencies' A-11-53 submissions, also would permit us c 
Lo Impfove our periodic evaluations of the Federal civil rights budget. 
There are other areas as well, such as civil rights regulatory activity 
and review of the Federal sector discrimination complaint process, where 
a closrer working relationship would benefit both agencies and better 
serve our mutual civil rights goals. 

I 

I would like to suggest, therefore, that you ask that Mr. Horowitz 
designate 0MB staff to work wi th .Commission staff for this purpose. His 
designee. should contact Deborah Snow of our staff at 254-6701 to begin 
this effort . 

K 

Attachments 



234 




EXECUTIVE OFFICE OF THE^RESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 



WASHINGTON, D.C. 20503 



AucTust 27, 1982 



Honorable Clarence Pendleton, Jr. 
Chairman/ • / 
U.S. Cbmnission on Civil Rights 
1121 Vennont Avenue, N.W. 
Washington, D.C. 20405 

Dear Clarence: 

I appreciate y^ur sending alonq the Commission staff's response to . 
ny letter of June 25. It is hiohly disappointing, as I hope you 
will aqree. 

o My letter enphasized that this* Administration has repeatedly 
increased total outlays foi? civil rights enforcement: both total 
civil rights enforcement outlays' (from $511 million in FY 1980 to 
$531 million in FY 1983), and outlays for 3 of the S.proqrams ' 
discussed in the federal Civil Rights Enforcement Budget (including 
proposed increases of 24% for the Department of Justice's Civil 
Rights Division and 15% for the EEOC over 1980 expenditures.),,- ^^he 
staff, nevertheless, describes this commitment as "inadequate"*'^^ 
because it does not track the rate of inflation (as measured by the 
GNP deflator). The point borders on the absurd. A^roximately 70% 
of the civil rights outlays addressed by the staff report are for 
salaries. Thus, the basis of the staff's concern appears ta be the 
rate at which the salaries of Federal civil rights personnel have 
risen, not tl)e overall adequacy of resources for enforcement. Does 
the staff, really believe that a special COLA should be established 
for Federal civil rights personnel? Just for these personnel? For 
all Federal enp^oyees? And, how would such a OOLA help victims of 
discrimination? 

o My letter enf^asized that measurements of "priority" must 
consider the full context of Federal budgeting, Whidi includes some 
hard realities: the overriding need to restrain the growth of 
Federal spending in order to control inflation, while at the same 
time accommodating enormous increases in legally mandated costs 
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(interest on the national debt aiSd payinentSfto individuals under 
&:)cia{l Security and other entitlement proqrams) and providinq for 
^equate national defense/ The fiqures we provided enphasized 
liffi.culty of the situa£/ion: throiK^h FY 1983, increases in. 

categories el one exceeded the $309 billion increase in the/ 
_ Federal budget sinpe FY 1978 (with the largest increase, ^ 
.3 billion, for entitlements). We provided figures showing 
as a result, spending for domestic d^s^cretionary purposes h^s 
3teadily declined in/the last two Administrations, with a major 
/exception; while the previous Ad-ninistratiion allocated a steadily 
docreasinq^ share of such ^penditures to civil rights enforcement^ 
this Administration has proposed to double it (to .6% in FY 1983^ 
/from .3% in 1980). Itiis tecord, ■ I repeat; demDnstta'tes that the 
I- Administration has accorded civil rights a higW'priority indeed — at 
the n3cessar^ expense* of other Federal functions that are .logical 
competitors^'^for resources. To this evide'nce, the Conmission staff 
•(aside^from its misapplication of the inflation rate discussed 
above), /responds only with a continued irpsistence that spending for 
such patently unrelated (and largely uncontrollable) purposes as 
debt service, entitlements, and national j defense are somehow 
\relevant tb discerning the degree of priority placed on civil 
/rights enforcement. 

\o Our point that expenditures are not, |in any event, a necessarily 
V^lid index of commitment to civil rights concerns has yet to be 
n-ieanikjgfully addressed by the CQmmissior;»''s staff. The staff report 
focuses almost exclusively or^ctivity levels, not the extent to 
which those- activities have been demonstrated to be cost effective 
in identifying and remedying actual discrimination. The discussion 
neal,ects evidence that, in nost civil rights progra-ns^ improved, 
targeting alone would measurably increase protection against 
discrimination— frequently at substantially reduced "'activity ^^ 
levels. 'V (Tb cite only the worst exairgpLLps: the prevalent practice 
of routinely performing pre and post award compliance reviews/^ 
regardless of need; and OFCCP's past practice of blanketing entire 
industries with reviews). 

I aT. particularly concerned by the staff's failure to meaningfully 
address the inplications of the Comptroller General's recemt report 
- on the Equal I Employment Opportunity Conmission. The- report 




concluded that inept, past inanagement. has substantially reduced the 
EEXXr^s "spending powfer". Tb cite only the iPo§t serious exa^les: 

--rThe Eeee^s books could not be audited. As a result,, the EEOC had 
no means for determining how much it hal spent and bow mudi of its 
appropriation continued to be available for spending for 
enforcement. 

—Due to inadequate^ auditing, the EEOC has failed to recover as 
much as $15 million in improper expendittSres by contractors and 
grantees. 

"The EEOC has forfeited eligibility 'for hundreds of thousand's of 
dollars in discounts for timely payment of vendors as a result of . 
personnel incompetence. 

— The EEOC had failed to recover over $1 million in outst^ding 
travel advances. 

' ■ ■ / 

These findings, y^iiich address only a facet of the serious 
ranagement problems known to exist at the EEXX, are of particular 
relevance because they are aJ.most identical to those in a GK) 
report on the EEOC issued eight years ago, and because the EEOC is 
widely considered- to be one of the "better managed Federal civil 
rights programs. 



o The character,/.of both the Commission staff's report and its 
August 10 response enphasize the need to reiterate m/ concern 'that 
we and other affected agencies were denied the opportunity to 
comment on the report prior^to its release. I .find the staff's 
defense of its procedure <"v;re ask agencies to review the accuracy 
of facts but not interpretations") particularly objectionable in 
the light of commonly accepted principles of auditing and 
scholarship: cormients ate sought precisely to assure (as in the 
gag's report on the EEOC) that no relevant data have been ianored, 
and that all plausible interpretations of those data have^been 
considered. 

Clearly, the concerns I outlined in my letter of June 25 continue 
to v/arrant the Commission's reconsideration of the report and 
^procedures followed in producing it. Such a reconsideration would 



constitute an appropriate beqinninq towatd the substantial 
inprovements in quality and objectivity which, as you -emphasized 
in your testiirony before Senator Hatch, are clearly necessary in 
the work of the Coimiission. The stakes are tco high to permit 
the Conmissibn to remain a^predictabie purveyor of badly 
researched arrl often indefensible conventional wisdom. 




Michael Horowitz 
Counsel to the Director 
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.UNITED STATES COMMISSION ON CIVIL RIGHTS 



WASHINGTON, 




December 22» 1982 



Mr» Michael J. Horowitz 
Counsel to the Director 

Office of llanagement and Budget " * > ^"^k/^ 

Washington-, D.C. J20503 

Dear Mr. Horowitz: 

We are beginning the Commission's annual review of the budgets proposed 
for Federal agencies with major civil rights enforcement responsibili- 
ties. We tentatively plan to evalute the same agenc:^es we have focused 
on in our last two enforcement budget reports: civil rights enforcement 
components in the Departments of ^.ducation, Health and Human Services, 
Justice^ and Labor and the Equal Employment Oppottunlty Commission. We 
also hope to include those units in the Departments of Defense and Hous- 
ing ^and Url^n Development . As in the past, we will assess the resources 
proposed for the agencies in light of their obligation to carry out 
effective civil rights enforcement programs. 

It remains essential, of course, that we have the most complete and accu- 
rate information possible for this evaluation. We also would like to be 
able to consider relevant views on Federal agencies ' enforcement budgets 
and performance. We, therefore, would appreciate your providing* copies - 
of the latest reports the seven agencies named above filed under Olffi " 
Circular No. A-11-53 and the opportunity to review other A-11-53 reports 
as necessary. We also would like to know for FY 1983 the sums appropri- 
ated and staffing ceilings for the seven agencies under the first continu- 
ing resolution and second continuing resolution or relevant appropriations 
bill. 

In addition, given the concerns you expressed about last year's report, 
would you please designate a member of your staff as liaison for this pro- 
ject so that we can benefit from O^IB views as we begin our review. Please 
have your staff contact Deborah P. Snow,' Assistant Staff Director for 
Federal Civil Rights Evaluation, at 254-6701. 

Srhcerely, 





fOHN HOPE III ^ P *^ ^ 

''Acting Staff Director '^ Oy) 



ERIC 




EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

December 29 r 1982 



Mr. John Hoper III > 
Acting Staff Director 

United States Commission on Civil Rights 
Washington p. €• 20,4i25 , 

Dear Mr. Hope: 

, i ■ - * 

Thank you for your letter of December 22 regarding your \ 
forthcoming study* ^ have designated .Jim Brown of my staff tb^ 
coordinate OMB's input into the study, with the understanding 
that 0MB will review the study in draft form and be able to 
provide comments prrior to its final publication. He can be 
reached on 395-3556. 



Regarding your reque 
treated information 
budget requests ( inc 
confidential and has 
exceptions to' this r 
stand ready to assis 
1984 budget r no data 
available before the 



St for budget data, 
submitted by agencie 
luding reports pursu 
inform-a agencies i 
ule are to be made, 
t you in your analys 
bear inc on it can. 
President has submi 



0MB has traditionally 
s in support of their 
ant to Circular A-.1 1 ) 
n advance if any 

In addition ,\ while we 
is of the President's 
of course, be made 
t^ed it to Congress. 



3 incerely , 




Michael J. Horowitz 
.Counsel tO' the Director 
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UNITED STATES COMMISSION ON CIVIL RIGHTS 




. WASHINGTON. D. C. 2043S 



STAFF OIRCCTQR 



JUL 2 8 1983 



Mr, Michael J. Horowitz 
Counsel to the Director 



Office of Management and Budget 
Washingtont 20503 



Dear Mr. Horowitzi 



As I wrote /ou on Decew'ber 22, 1982, we are preparing the Conunission'a 
^annual analysis of the Federal civil rights enforcement budget. We again 
would like to include some information on overall trends in this area. 
You wrote the Chairman on June 25, 1982 objecting to our last year* a 
discussion because it was based on Office of Management and Budget (0MB) 
figures you said were inflated. Your letter included revised \ figures. 
These, however, do not correspond. to figures 0MB since has issued. There 
are additional discrepancies between figures in this year's "Special 
Analysis Ji Civil Rights Activities" and Me^jor Themes and Additional 
Budget Detail 3 t another 0MB budget overview. The enclosed staff analysis 
specifies these and similar problems. 

We hesfltate to form conclusions about trends in total Federal civil 
rights enforcement spending without more confidence in the figures we 
would have to use. We, therefore, would appreciate your explaining' the 
apparent discrepancies among 0MB totals and related agency-specific 
diBcrepanoiea we have identified. Specifically, we ask that you address 
the items listed in section IV of the enclosed analysis. Your prompt 
reopcnae may enable us to include an overview of the Federal civil rights 
enforcement budget in our forthcoming Analysis. We, therefore, would 
appreciate a reply by August 15. • 

If you have any questions about this request, please ckll Deborah P. 
Snow, Assistant Staff Director for Federal Civil Rights Evaluation, at 
2b^-670l. ^ ' 




Sincerely 



JOHN HOPE III 

Acting Staff Director 




U.S. COMMISSION ON CIVIL RIGHTS 



' STAPP ANALYSIS ' 
OP 

0MB SPECIAL^^NALYSIS J (CIVIL RIGHTS ACTIVITIES) FOR PY 1984 
ACTUAL AND ESTIMATED OUTLAYS 



The Office. of Management and Budget (0MB) each year publishes, as 



Special Analysis J, an ovei^view of the administration's, proposed budget 
for civil' rights enforcement. In keeping with the Commission's 
responsibilities for assessing Federal civil rights policies ^d ^' 
improving civil rights-related information, staff reviewed this year's ^ 
Special Analysis. We did not have access to all the agency reports on 
which it. was based and, therefore, could not fully assess all the figures 
includes. Through careful study of the document and reference to other 
soqrces, however, we have- identified various problems. 1/ These 



1/ In addition to the FX 198i| Special Arlalysis, we reviewed, Executive 
Office of the President, 0MB, "Special Analysis J: Civil Rights 
Activities," Special Analyses, Budget of th^ United States Government , 
Fiscal Year 1982 (hereafter cited as FY 1982 Special' Analysis); The 
Budget of the United States Government, 1983 < Special Analys is J: Civil 
Rights Activities (hereafter cited as FY, 1983 Special Analysis); Budget 
of the United States Government, Fiscal Year 198^, 'Appendix (hereafter 
cited as FY 1984 Budget); and "Sjpecial Assistance: Federal Civil Rights 
Activities," Major Themes and Additional Budget Details, Fiscal Year 1984 
(hereafter cited blq Major Themes ). We also reviewed budget information 
provided in Michael J. Horowitz, Counsel to the Director, 0MB, letter to 
Clarence Pendleton, J3<. , Chairman,, U.S. Commission on Civil Rights, June 
25, 1982 (hereafter cited as Horowitz Letter), reports submitted under 
0MB Circular No. A-li-53 by several agencies with major civil rights 
enforcement responsibilities, and other agency budget -related documents, 
such as justifications of appropriations submitted to Congress. In 
addition to. the problems summarized in this paper, we noted factual 
errors and misinterpretations or misleading^ presentations of reported 
data. 

242 - 



Includ-e many discrepancies in reported outlays for Federal civil rights 
enforcement. 2/ . , ' 

I. Discrepancies in Reported Total Outlays fpr 1980 and 1981 

According to Table J-1 -in this year's Special Analysis, Federal 
J* 

spending for civil rights enforcement was $512.6 million in 1980 and 
fci|3.^ million in 1981. The FY 1:>82 and 1983 Special Analyses reported 
spending for these years at $552.8 million and $52i|.6 million 
respectively.. 3/ Footnote 1 in this year's Special Analysis explains 
that outlays have been revised to eliminate "extraneous expenditures" 

r • 

.formerly . included. The FY 1981 figure, however, is higher than the 
figure reported last year before such an adjustment -was made. 4/ 0MB, 
moreover, said it had made the same adjustment in figures it sent the 
Commission to correct last year's Special Analysis. 5/ Its figure for 
1981 thew was $3.9 million less than the outlay reported last year and 
$22.7 million less than the outlay now reported^in Special 



2/ Of the 18 comparable total out-lay figures in the sources we reviewed^ 
only two ajgree. These are the substantially reduced outlays reported for 
the last year of the previous admihistration in. Special Analysis J, Table 
J-1, and Major Themes , p. 127. Adjustments for inflation would widen the 
disparities noted. For the significance of such adjustments to show 
actual civil rights enforcement spending power, see U.S.^ Commission on 
Civil Rights, The "Federal Civil ftights Enfor.cement Budget; Fiscal Year 
1983 (lSi82), pp; 6, 11, 24, 32, 427 52 (hereafter cited as PY 1983 Budget 
Report). 

y FY 1982 Special Analysis, p. 304; FY 1983 Sjoecial Analysis, p. 26. 

4/ The footnote to Table J-1 explains that it reflects total butlays by 
all agendeB in the current reporting be^e, including some that did not 
report in -earlier years. This could ex/l^ih somewhat higher figures. 
The alternative figures provided for only agencies that reported in each 
year the table cpvers, however, would account for lesis than $2 million of 
the $18.8 million" increase over the 1981 figure reported last year. 



5/ Horowitz Letter. 
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Analysis J, 6/ The 1981 figure reported in Major Themes and Additional 
Budget Details » another budget overview published by 0MB, is about $1 
million higher than the' Special Analysis J figure, 7/ In short, 0MB 
figures on spending for civil rights enforcement during the first year of 
this administration vary by more than $23 million dollars^ ^ 
II, Discrepancies in Estimated Outlays for 1983 and 19S1^ , 

Table J-1 reports 1982 actual outlays , at $567 ,6 million and 1983 ^ 
estimated outlays at $607-2 million. The FY 1983 Special Analysis 
estimated outlays for these years at $526,8 million and $535.8 million 
respectively, 8/ The difference between 1982 estimated and actual 
spending is explained. 9/ No explanation is offered for the rpuch larger 
$71.4 million discrepancy between the 1983 estimates. The new Special 
Analysis 1983 estimate, moreover, is inconsistent with both the estimate 
0MB sent the Commission and the estimate published in Major Themes . 10 / 

Proposed outlays for 198it also are inconsistent, the Special Analysis 

■ , • - . •• 

reporting nearly $2 million more than ^teLjor Themes . 11/ 



6/ Ibid. OMB's 1980 figure also was lower, but by* only $1.6 million, 
than the figure now reported. 

7/ Ma.ior Themes notes that its figures update and correct Special 
Analysis figures. , 

8/ FY 1983 Special Analysis, p. 26. \ , 

9/ According to footnote 3, corrections in 1982 estimates by the 
Departments of Defense and Housing and'^Urban Development .account, for most 
of the difference. The footnote also states that the agencies 
represented in the FY 1983 Special. Analysis actually spent over -$4 
million more than they projected. . 

10/ Horowitz Letter j Major Themes , p. 127. The 1983 estimate 0MB sent 
the Commission was $531.4 million. . The- estimate in Major Themes is 
$607.3 million. 

11/ Major Themes p. 127.. The Special Analysis total is reported in the 
text and in Table J-24f as well as Table J-1. .^^^ 



Finally, the total 198J| outlay projected in the •Special Analysis is 

» • • * 

higher than the sum of 1984 outlays projected for categories of the ^ f 

Federal enforcement effort in Table 12/ Estimated 1984 

expenditures by category total $630.7 million, $3,4 raillion less than the 

total 1984 estimate reported in the text and other tables. The breakout 

by category may not ^include outlays by the Postal Service and legislative 

branch, which are. included in the overall total. 33/ This would not 

explain the discrepancy, however. Adding Postal Service and legislative 

branch outlays to the sum of outlays by category would yield $19,6 

million more than the total the Special Analysis reports. 

III. Discrepa ncies in Reported Outlays by- Principal Civil Rights 
Enforcement Agencies . 

There are additional discrepancies in reported figures on actual and 

expected spending by principal civil rights enforcement agencies. 

Specifically, Table J-2 reporta 1982 outlays by the Department of Health 

and Human Services' Office for Civil Rights at $19.1 million. This is 

over $2 million higher than the figure reported in the budget 

itself. 14/ Table J-2, moreovar, apparently sometimes uses 

appropriations instead of outlay figures • Specifically, Table J-2 

figures for the Labor Department's Office of Federal Contract Compliance 

Programs (OFCCP) since 1981 correspond to actual and estimated • 



12/ Categories are major, types of Federal civil rights protections, such 
as fair housing, nondiscrimination in federally-asBisted progreuns, and 
voting rights. 

13/ Table J-24 notes that Postal Service and legislative branch outlays 
are included "for memorandum purposes only," suggesting they are not 
dtherwise used in the Special Analysis. 

U/ FY 1964 Budget, p. I-.K52e ^ p^;- iz^- 



appropriations in the budget. 15/ These in all cases are higher than the 
outlays OPCCP reported ;to C»MB» 16/ Since we have not been able to verify 

ail outlays reported for principal civil rights enforcement agencies,"* 

■% . • ' * 

there may be other problems in this area. 17/ They would .be important 
because the problems we have identified may have inflated total outlay 
figures. ^ ' - . o 

IV* Further Information Needed " 

Special Analysis J figures in the .past - have not been reliable. 18/ 
The inconsistencies we have identifi-ed cast doubt on this year's figures 
and oth-ers QMB has issued. To determine which 9 if any, total outlay 
figures are rotable enough to use in evaluating recent trends in Federal 
civil rights enforcement spending, at least the following information >^ 
would be necessary X 

a. What specific adjustments, agenpy by agency, 0MB made in reported 
1980 outlays that reduced the total so much and how 0MB identified 
"extraneous expenditures?" 

b. Why, ^if OMB^made similar ad^justments for later years, the 1981 -total 
now reported in .Special Analysis J is higher than the total reported 
in last year's Special Ar^a^ysisj 

'c. Why the new Special Analysis Jrl98l total" is higher than the total 
OMB reported to ^the CoramiBsion last June; , 



15/* Ibid., p. 1-013 o 

16/ Department of Labor, OPCCP, report submitted under OMB Circular No. 
A-11-53 for FY 198i|..budget cycle. OFCCP estimated 1982 outlays at $i|0.5 
million, I983 outlays at $42.3 million, and 1984 outlays at $44.3 
million. - 

17/ The trend in £kiucation Department civil rights spending indicated in 
Table J-24f for example, apparently is skewed by the use of inconsistent 
reporting bases. The 1982 figure- corresponds to the figure reported for 
the Department's Office for Civil Rights (OCR) in Table J-2. The I983 
and 1984 estimates are higher, however, suggesting that outlays other 
than OCR's were included for these years. 



18/ FY 1983 Budget Report, p. 3} Horowitz tetter. 
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iox^l rt^portnd Ir Mtijo r Thumoo and Additional Bud get 
If.hor than provlouo OMli totalof — 



py^oiu^^ ^'OfMotlono woro roado in Departrnont of Defenee and 
:in,4»rimorit «>f Huunlng ajid Urban Dovolopmont 1982 estimatesi 

\^%tk\ «ji«>oino ndjudtmcintft aooount for the faot that the 1983 total 
»a'.!f!Mi« rPiorlPd In CipocUl Aj^ayalo J io go much higher than the 
•ri^Umnifni In Inut ycur'n Gpoolal hniilyaU and OMB'a letter to the 

tuflhor mljuolmrnin account for the still higher 1983 eetinate 



%"h*l ourri»ctlcno wcro made to the Special Analysis J 198il estimaie 
jroducf^d lha l^)wor odtlmato In Mftjor TheraeS| 

^Vjr ihp lii^eUl AnnlyolD J totfil 198ii ostimato is higher than the sura 
^ f l^fik by cntugory in Table J-25} 

y>\jf ih» :i|.pcUl Arwilyelo J figure on 1982 outlays by the Department 
<( H^lih and Human 3orvic©fi*' Office for Civil Rights differs from 
tH<» fJiiur^ In tho budget appendix and why the Special Analysis 
flgMi^* on V^S7. and oubooquisnt outlays by OPCCP correspond to 
«»j jrcjtrlftliuno rathrr than tho outlays reported to OMB; 

w>)«thi?r ihc^pcj Apparently inaccumto outlay figures for principal 
rlvli' ri£ht« enforcement o^oncies affected Special Analysis J total 

^>i^lhor QrtlJ haa Identified other such problems in T)ost-pc lication 
r«%U*# of GpocUl Analyelfi J and, if no, whether aad what they 
r^^^lm by way of adJualR^nte in reported total outlaysj 

h<?%. tt^ch of the apparent increase in total 198i|. outlays represents 
h^cH^r e^llmaton for internal equal employment opportunity costs and 
^hpXh^r 0«B uiil believes, aa it wrote the Commission last June, 
Ui*l fli^ureo in this area ari "enormously susceptible to inflationi" 
ar»4 

n>£urea Offfl low believes most accurately represent actual and 
J rejected ependlrv: for Federal ^Ivil rights ©nforceme.-t for the years 
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f . \ EXECUTIVE OFFICE OF THE PRESIDENT 

^.ji)"- _ . OFFICE 'OF MANAGEMENT AND BUDGET 



WASHIN&^ON. D.C. 20503 

July 1983 

Honorable Clarence Pendleton ^ 
Chairman, 

U.S. Commission on Civil Rights 
Washington D.C. 20425 

Dear Clarence: 

This will respond to the Acting Staff Director's letter of 
July 28, 1^983 reigarding the Special Analysis on Civil Rights 
which 0MB ^published in January. 

1. As stated in footnote 1 of the Special Analysis , OMB 
under this Administration eliminated the previous practice of 
reporting, as "civil rights expenditures", outlays for 
general administration, employee training and upward mobility 
not directly related to implementing civil rights 
requirements* Also excluded were ^agency outlays for minority 
business enterprise programs (first sought in connection with 
the 1983 Special Analysis ). 



2. It was brought to our attention that previously published 
figures on Fair Housing had inadvertently excluded grants and 
other HUp expenditures for state, and local efforts to 
implement F^ir Housing. Outlay figuces for the years 
1980-1984 were each adjusted accordingly. 

3. Corrections in the 1980 data were made to eliminate 
errors involving duplicate reporting of agency outlays (the 
most significant of which resulted from the formation of the 
Department of Edi^cation). Substantial differences between 
1981 and 1982 actual outlays reported by DOD were attributed 
by DpD officials to more complete reporting, not an increase 
in the actual level of effort. This required recalculating 
the DOD 1981 outlay figure, and conforming adjustments to the 
total civil rights outlay figure for 1981, to avoid giving a 
misleading impression of the magnitude of the increase in 
total outlays between 1981 and 1982. 

4. As the Major Themes volume explicitly ' notes , the figures 
included in that volume include updates and corrections to 
figures appearing in the S pecial Analysis . While the month 
between the publication o£ the S pecial A n alysis and the Major 
Themes piece permitted many small refinements, the relatively 
insignificant differences (amounting to a change, e.g., of 
less than three thousandths of the total proppsed civil 
rights outlays for 1984) are primarily attributable to 
corrections in actual. and estimated qutlayf; lor the 
Department of Education's Office for Civil Ffig^hts. 



0MB promised, and in my judgment delivered, a considerably 
improved Special Analysis — and did so within the confines 
and deadlines ot the budgetary process. by comparison, thie 
the Acting Staff Director's letter is his first inquiry 
regarding documents publifshed five and six months ago, and 
arrives when Congress has substantially completed work on the 
matters his future report would address. I would hope th&t 
neither of these delays have been timed to influence the 
outcome of political controversies in which' the Acting Staff 
Director has an open and personal interest. 




Michael J. Horowi^tz U 
Counsel to the Director 



UNITED STATES 
COMMISSION ON 
CtVIL RIGHTS 



1121 Vefmom Avenue, N.W. 
Washington, D.C. 204.25 



OCT 2 4 1983 



Mr^ Michael J. HorovTttz * 

Counsel to' Che Director 

Office of Management and Budget > 

Washington, D.C. 20503 < < 

Dear Mr, Horowitz: ^ v 

On reviewing your July 29, 1983, response to a Commission staff inquiry 
about inconsistencies and other problems in published Office of • 
Management and Budget (OMB) information on civil rights enforcement 
spending, the Commissioners wish to protest your reference to the former 
Acting StalEf Director ' s mot ives for ; the inquiry* We Consider taese i ' 
remarks entirely unwarranted and inappropriate* . 

On December 22, 19B2, the Acting Staff Director informed you the 
Commission would be fo'llowing up earlier analyses with a review b£ 
proposed FY 1984 spending for selected civil rights enforcement agencies 
and invited your assistance in expediting our work. Your December 29, 
1982, response declined to provide information ^that was then available to 
you (e.g« , specific data on funds appropriated, for the agencies in the 
two FY 1983 continuing resolutions, copies of agency .reports to OMB), and 
we interpreted any liaison with your staff to be conditioned on a 
coomitmenc to clear our report with you. ' 

Consequently, with the express concurrence of the Commissioners, the 
staff pursued this inquiry with the individual agencies. This 'report was 
not intended to be an "instant analysis'* of the President'^ budget 
message but instead a rewifi^ of certain aspects of agency performance in 
Che context of the resources allocated to 'them. The level of detail to 
be explored meant some inf ormationH^ould not be available until agencies 
had completed their Congressional budget hearings and second quarter 
performance reviews. The issue of whether or which OMB data might be 
used was held in abeyance pending drafting of the report. At that point, 
staff addressed to you the series of questions about* OMB data contained 
in the Acting Staff Director's July 28, 1983, letter. 



2 



We see no justification for your innuendo that the timing of that inquiry 
or the report relates to some personal motive or gain .of the Acting Staff 
Director. The Commission's concern that more adequate resources be 
provide^ for civil rights enforcement is longstanding and vellknovn to 
you. Timing of work on this project has been governed by Commission* 
procedures, staff availability, and 'other program priorities. The 
Commission resents and rejects the unsubstantiated implication that its 
staff has acted improperly in this matter. 

The Commission report (containing copies of this correspondence) will be^ 
published on November 14 , 1983. Inasmuch as 0MB currently is considering 
agency requests for FY 1983, we believe this detailed review could be 
helpful in determining hoW; resources might He increased and reallocated 
to improve civil rights enforcement. e 



Sincerely, 

FOR THE COMMISISONERS 



) • 




CLARENCE M. PENDLETON, |J^- 
Chairman 



APPENDIX B 



In accordance with Commission policy, each 'agency reviewed 
in this report was afforded an opportunity to comment on the 
factual accuracy of an earlier 4raft of the chapter pertaining 
to it. Comments f.or al"i the agencies are reproduced here, 
along with Commission staff memoranda describing how they were 
accommodated. As the memoranda indicate, revisions were made 
based on the con^nents and additional information provided. In 
addition, conflicting views often were noted. The comments, 
therefore, at many poiots no longer correspond to the 
discussion in the report. Presenting them here dolfes not 
signify concurrence with them. 
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UNfTED STATES 
COMMISSION ON 
CIVIL RIGHTS 



1121 VefftKKH Avenue, N.W. 
Wasningtoo. D.C. 2042^ 



DATE: 

REPLY TO' 
ATTN OF: 

SUBJECT: 

TO: 



October 21, 1983 

OCFR£ ' 

Revised £D/ OCR, fEOC, HUD/FHEO and OFCCP Chapters of Enforcement Report 

Linda Chavest 
Staff Director 



I am attaching for your review, as we discussed, copies of draft budget 
report sections on tne above four agencies, revised in accordance with 
their comments, your and the Coi^misaioners* review, and our fprther^ 
polishing. Also attached are copies of each agency's comments. 

Wherever possible we incorpTorated f actualNcbrrections and new data« 



8 to staff at these agencies 
in interpretation or 



Staff made numerous followup telephone cal: 
as part of this process. Some differences 
conclusions are noted in the text and notes of each chapter. In some 
instances, information provided by the agencies was inconsistent and 
could not be clarified by this time. Also* in some cases,* the agencies 
made broad comments that were not relevant or appropriate to address in 
the re't>c^rt. The discussion below provides more specific guidance about 
how we treated comments on an 9geticy*-by-agency basis. 

ED/OCR ^ . ' ^- " • 

The Assistant Secretary's comments on the ED/OCR chapter generally dealt 
^with technical corrections and provided some. information we had 
requested. In some instances the cpmrnents adcfressed material already 
deleted for various reasonl. * 

Four general objections were raised«« One was that we used 1980 data for 
OCR in HEW. Another questioned our reference to the small number of * 
compliance reviews carried out in such a huge universe of recipients. A 
third objection was that staff who were cited in the chapter as sources 
for various points did not, according to^ the As^istaxit Secretary, make 
such points. The fourth was that too much of our material was. 
"speculative." 

The chapter now explains our use of the 1980 data, with footnotes citing 
the Assistant Secretary's concern and clarifying the reasons for; our use 
of those data. We also added an explanation concerning tlhe data used in 
the discussion of the relatively small number of compliance ret^iews. We 
were surprised by the Assistant Secretary's assertions that OCR staff 
could not be cited for some of the material in the chrapter. , A review of 
staff interview notes corroborated the accuracy of our documentation. 
Nonetheless, . in each disputea instance we modified >6r dropped laaterial 
to acconmodate the Assistant Secretary 
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FitCally» we hoped to minimize speculate! veness not only in this chapter 
but -in all sections of the report by obtaining additional hard data from 
the agencies. As of today » we have not yet r.:^eiv^d requested updated 
information, such, as .the number of compliance reviews OCR conducted in 
FY 83, that wauld permit. us to harden or alter some points. Our review 
of the chapter left us with the conclusion that, absent further data, 
its projections of expected enforcement outcomes at OCR - what OCR feels 
is unjustified speculation - are adequately grounded" in fact and logic. 

Revisions in this chapter based on the Assistant Secretary's letter arc 
identified by the citation, ''Singleton September Letter." 

EEOC 

Most of EEOC's comments were straightforward, offering new or corrected 
data and other specific information a*nd were incorporated. -/ 

After reviewing the comments and discussing some of them with EEOC 
8taf£> we asked for certain additional data concerning, for example, the 
number of 300-day old complaints in its inventory in FY 83. We have not 
yet been provided that data. (We Vere informed that a manual count is 
necessary and has not been completed.) We also asked for* but have not 
yet been given infortnatlon concerning how EEOC's prolonged dis Jssions 
with OFCCF this year over the latter' s proposed new affirmative action 
regulations have affected EEOC's coordinatlqn plans for FY 83 and 84. 

We have, however, been able to obtain som^ new informati , such as 
EEOC's confirmation that itfcannot handle the increasing numbers of ^ 
Federal sector complaint appeals. and hearings witKout additional staff 
in FY 84. We also have just learned, through a Wall St. Journal 
article, that EEOC. reportedly has- requested a significant increase in 
funds for its systemic prograr . EEOC did/ not deny^ the report,, but would 
not confirm it either. Such c iditional information, and tae changes 
made in accordance with EEOC'r formal September 13 comments, are now 
identified in this chapter th )ugh the citations "Seal Letter" and "Seal 
September Interview." 

HUD * . ' 



The comments by. the Assistant Secretary for Fair Housing provided a 
number of useful corrections and observations and also some new 
information which we incorporated in Che HUD chapter of the budget 
report. A few comments were very general and only marginally relevant*^ 
and others were npt well^supported, but almost all were accommodated in 
some form* Examples of pro! Lems we faced in incorpor tating some HUD 
comments are as- follows: 

HUD maife the general point that its enforcement of Title VIII cases is 
"substant^lly more effective." It claimed, for example, that the 
number of successful conciliations has increased, but it provided.no 
data to support that concJasion. Nonetheless; by reviewing data 
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received earlier from HUD, we were able Co verify this point. The 
Department also claimed increases in monetary awards resulting from 
conciliations but provided no supporting data. This" claim appears, from 
our review of HUD data, to be untrue. We nonetheless cite that claim as 
well, but note that we cannot subststantiate it with data provided us 
previously. 

HUD also made a new point concerning the importance of its State and 
local program. The rather broad discussion of that point in the 
Assistant Secretary's letter provided nothing specific that we could add 
to-thc chapter, but we nonetheless briefly cited it in the revised 
draft. In addition, HUO asked for greater emphasis in the report on the 
administration's fair housing bill as evidence of tjie Department's^ 
strong civil rights commitment. The draft now includejp a brief 
reference to that legislation. The report focuses^ of course, on 
performance in the context of resources, not on lack of will or 
enforcement authority, so additional discussion of fair housing 
legislation did not seem germane. 

V Finally, the Assistant Secretary suggested that the chapter did not 
consider adequately Federal Go^j^^T^ent budget problems. This point is 
dealt with in the introduction and conclusion to the entire report as it 
relates to all agencies, not just KUD. 

Changes in the HUD chapter are identified by the citation "Monroig 
Letter and Enclosures.'* 

OFCCP 

The Department of Labor's comments also were generally helpful in 
refining and updating some- material in the OFCCP'^^section of the 
enforcement budget report. In most cases, we were able to incorporate 
the information provided. . ' 

We were not able to accommodate the Department as it requested in 
several instances, however, where legal issues were involved. For 
example, the Department said that four cases could be cited in which it 
prevailed against allegations charging inadequate enforcement of 
Executive Order 11,246. It also said the report should be clarified to 
note that a new WEAL order had determined that the Department had 
"substantially complied" with the requirements of a previous/ WEAL 
order. Further, the Department said that "repeated" court rulings have 
niade preaward reviews an ineffective inducement to compliance with 
Executive order requirements. ' 

' Aa noted in the attached copy of 'its legal sufficiency review of those 
points, OGC advised that the Department's recommendations could. not be 
accepted. It found, for example, that only one of the four cases the 
Department cited supported its position. OCC also said that, contrary 
to the Department's comments, the new WEAL order made clear that the 
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UNITED STATES DEPARTMENT OF EDUCATION 

WASHINGTON. D.C. 20202 

ASSISTANT SECRETARY 
FOR CIVIL RIGHTS - 

SEP 2 3 1983 



Ms. Linda Chavez 
Staff Director 

United States Commisrsion • ' ' " 

on Civil Rights 
Washington, O.C. 20425 ' 

Dea^ Ms. Chavez: 

This IS in response to your request for comments on the Commission's dr^aft 
chapter on the Office for Civil Rights (OCR) its report on enforcement - 
agencies. We appreciate the opportunity to review and comment on the chapter 
before it is finalized. ^ 

There are a number of findings in the report which we question. They are 
outlined in the enclosure. Our major concern is that there are a number of 
instances where the document draws conclusions which are unsupported by the 
data presented. These are also outlined in the enclosure. 

■> . * ' 

In several places, the report uses 1980 data but doeS not distinguish between 
data related to OCR in the former Department of Health, Educ^5ition and Welfare 
(HEW) and that related to OCR in the Department of Education (ED). This 
distinction is particularly important when workload and resources are discussed 
For example, the report notes that OCR's estimate of resources used for educa- 
tion enforcement activities in the Department of Healt'h, Education and Welfare 
was 80 percent. However, the report fails to note that this figure was used 
soleljj for discussion .purposes when the Determination Order covering the 
distribution of resources between ED and the Department ^f Health and Human- 
Services was being drafted. It would be more appropriate to use the actual 
resource figure which the Office of Management and Budget assigned to OCR in 
ED, that is, 67 percent. Using. the actual figure would have a significant 
impact on the discussion of budget and staffing resources. 

Another area of concern is. with the Complaint Processing section which notes 
the limited number of recipients which OCR can cover in its compliance review* 
program. We do not dispute the fact that the program is limited in terms of 
the number of recipients that can be reviewed. However, we see no value in 
the point as presented since if OCR were to cover all recipients on an annual 
' basis >we would need over 10,000 .employees. Moreover, we do not operate on the 
assumption that all recipients are in noncompliance with the civi'i rights j\ 
statutes and, therefore, requin compliance revie^. Most enforcement agencies 
are able to review only a small proportion of the institutions or businesses 
covered by the statutes they enforce. 
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The document questions the effectiveness of aur compliance review program on the 
basis of slightly lower findings of discrimination. Not only do we find this 
approach superficial, but the difference in the numbers cited are not statisti- 
cally significant* We acknowledge we do not know the cause for the decli-ne in 
complaint receipts. However, we submit that the enforcement program has been 
enhanced by a large i/icrease in the.number of compliance reviews, which we agree 
are a more effective compliance mechanism. Compliance review starts nearly 
doubled in Fiscal Year 1982 ov6r Fiscal Year 1981 and closures were up by-- 
approximately 35 percent. Through Third Quarter, Fiscal Year 1983, 204 compli- 
ance reviews. were begun and 193 reviews were closed. We think these facts 
warrant greater attention. 

You. asked about the cost of a Vocational Education Survey to be conducted ^y 
OCR pursuant to the March 11, 1983 Adams order. If this survey were conducted 
in Fiscal Year 1984, we estimate it| would cost about $800,000. You also asked 
about the impact of Adams complaint] processing requirements on OCR's planning 
process* The new coarplaint processing requirements will have c limited impact 
on our. planning process, to the extent that they provide for longer time frames 
for processing 20 percent of our cases and for tolling time frames for particulai 
cases. Thesp provisions of the order may have some effect on the allocation 
of OCR resources to carry out our statutory responsibilities^ and meet the 
requirements of the Adams order. 

Please note that the requirements of the Adams order substantially limit OCR - 
resources available for technical assistance activities. Given this limita- 
. tion, we have attempted to enhance our technical assistance program through 
flexible staffing in our Regional Technical Assist?ince Staffs and through 
the design of in-house training programs. 
- • 

Finally, I would like to. note that I agreed to individual interviews of OCR 
staff by Commission representatives to facilitate the data gathering for the 
subject report. However, I am concerned about referencing OCR staff in the 
document as sources for information. 'In several cases, the. references were 
incorrect. In other cases, the individuals interviewed failed to provide 
complete information. In the futurb^ I would prefer that the Commission 
seek information directly from myself or the Deputy Assistant Secretary, . ^ 
Lauralee Over'. This will-allow appropriate coordination and review and 
.N eliminate potential mi scommuni cation of information. 

\ ■ . ■ ' , . ■ ^ - 

Specific 'comments on the document are encTosed. If you have any questions 
about our comments, feel free to contact Patricia Healy, my Executive Assistant, 
on 245-8431. 




SPECIFIC COMMENTS ON THE CIVIL RIGHTS COMMISSION'S CHAPTER ON OCR 

1. Page 2, Footnote 6: The March 11, 1983 Adams order requires OCR to conduct 
a Vocational Ediication Survey; it does not requi re that the survey be conducted 
in Fiscal' Year (FY) 84. The last Vocational Education Survey OCR conducted k-ss 
in 1979. . 

2. Page 3, Line 4: There is no basis to state that OCR*s ability to carry out 
judicial, as well as statutory, requirements would be jeopardized^ OCR h<5': so 
judicial requirements per se, rather we have judicially imp(fted requirements. 
It would be more accurate to state that OCR's .ability to carry out its - 
statutory responsibilities and the requirements of the court order could be 
jeopardized. ^ . 

3. Page 3, Line 10: If the FY 1980 actual and appropriation figure for OCR 
in EDwere used ($45,847,000) the loss would be approximately 20 percent 

($9 million) rather than the 33 percent ($17.5 million) cited. 

4. Page 3, Footnote 8: See comment 1 above with respect to conducting the 
Vocational Education Survey in FY 84. If OCR were to conduct the Survey in 
FY 84, we estimate it would cost' about $800,000. There is currently" a task 
force cons idev'^ing, the possible scope, and design of such a survey. 

m 

5. Page 3, Footnote 9: The figure of $6 million .is incorrect. Even using the 
Commission's figures and data, the figure should read approximately $3 million 
instead of $6 million. 

6. Page 4, 1980 (HEW) Appropriation: See comment 3 above. $45,847,000 was 
the official figure determined by 0MB. The $53,953,000 figure was used for 
discussion purposes only and did not appear .in any official budget documents 
nor represent an official estimation of the funds needed to support civil 
rights activities in education. 

7. Page 5, Lijpie 2: The statement that the agency [OCR] would b^e left with 
only 57 percaat' of tne spending power it had to comply with the ' Adams order and 
increase eff^tive enforcement activities in 1979 is not wall supported. The 
FY 79 funding figure ap^parently used by the Commission is that used for discus- 
sion purposes during the drafting of the Determination Order, As noted above, 
no official budget document identifies the funding figure apparently used by 
the Commission. 

8. Page 5, Line 5: . The statement that OCR actually could wind up wfth even 
less than the budget proposed for FY 84 is speculative. 

9. Page 6, Line 6: It is unclear whether the 1600 figure represents staff 
necessary for OCR in HEW to meet the court-ordered deadlines or whether 
allowance has been made for the health related workload. 

10. Page 7, c/: ^See note 3 above. We recommend usi/ig. actual resources 

aVlocated ratFer than estimates used for discussion purposes. 

• . *■ 

11. Page 7, d/: The 1181 figure included 67 over employment positions vhich 
'OCR in HEW was not permitted to fill. otr - 
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12. Page 7,.£/: OCR's ceiling was changed in. FY 83 to a full Time Equivalent 
figure (FTE). The PTE figure presents a more complete picture of staffing 
resources. TTie annualized current on board FTE staff as of July 30, 1983 was 943. 

13. Page 8, Line 2t The basis for the 64 percent figure is unclear. 

14. Page 8, Line 8: As noted in comment 12, it is more appropriate to use OCR's 
FY 83 FTE. 

15. Page^lO, Footnote 22: The reference to suspended processing of all cases In 
a number of categories because they involved issues about which some questions 
had been raised is vague. " In fact, the cases involved complex and precedent 
setting policy issues which were under review by headquarters, as well as 
employment cases where several judiciaT circuits had ruled OCR did not have 
jurisdiction, 

16. Page 10, Footnote 23: Mr. Esterly is not involved in Adams related 
activities and did not discuss this subject with Commission staff. 

17. Page 10, Footnote 24: It is unclear what the referenced analyses of 
compliance information would involve. It should be noted that the Adams order 
requires increased analyses and reporting. The reference to "other important 
activities" is vague. 

18. Page 11, Footnote 26: OCR's response to this, inquiry is included in the 
cover letter to Ms. Chavez. ^ 

19. Page 12, Footnote- 29: OCR has FY 82 data on successful versus unsuccessful 
mediation efforts from the implementation of ECR in all regional offices in 
November 19B1 through September 1982. ^ OCR will be anatyzing FY 82 and FY 83, 
data to determine the effectiveness of ECR.. 

# 

20. Page 13, Footnote 30: Should this be Browne interview rather than Brown 
interview? 

21. Page 13^ Footnote 32/^The former Work Measurement System used by OCR was 
discontinued because of questions of the reliability of the data gathered and 
the excessive burddn it placed on investigative staff: A new system is being 
implemented which will measure the amount of investigator time the expected 
complaint caseload will require. The statement that decisions about how to 
allocate resources not required for complaints have been delegated to regional 
office directors is not accurate. The regional directors must submit their 
nominations, along with justifications, for compliance review sites to the 
Assistant Secretary for approval. 

22. Page 14, Line 3: While OCR planned fewer compliance reviews for FY 81 
and FY 82 due to expected complaint receipts, it exceeded the planned number 
of reviews started for bath yeans. The number of reviews planned for FY 83 
and FY 84 is higher than the number planned for FY 80. Moreover, as soon as 
a reduction in complaints became apparent in FY 82, additional reviews were 
scheduled. The result is that compliance review activity has increased 
significantly. . ' 

2^:i 



23. Page 15, Line 2: The reference to institutions OCR believed were in 
serious violation of major civil rights requirements is misleading. OCR 
often uses survey data for the'purpose of targeting compliance reviews. 
While OCR is more likely to schedule a compliance review when survey data 
show a statistically significant disparity at a particular institution, OCR 
does not consider that institution to have a "severe problem" on the basis 
of the disparity alone. The same probliem occurs with the document's refer- 
ence in line 7 to recipients apparently in severe noncompliance. The point 
that OCR's review program is limited is- 1 rrelevant since OCR would need over 
10,000 employees to cover all of its , recipients on a yearly basis. 

24. Page 15, Footnote Al: There is no basis for raising the Issue of the - . 
effectiveness of-" OCR's compliance reviews. Tire difference cited for FY 82 
reviews is not statistically significant; moreover, the data does not conform 
with data used by OCR (74.4 percent for FY 81 and 74.7 percent for FY" 82). OCR 
will send the Commission data |or FY 83 reviews as soon as they are available. 

25. Page 15; Footnote 42: The statement attributed to Ms. Anne Dooley is " 
inaccurate. Ms.. Dooley has no information on the cited subject and has not 
discussed it with Commission staff. 

26. Page 16, Line 4: It is speculative to attribute "no great change" in'the,> 
level of compliance review effort' in FY 84 to a "steady decline" in staff 
resources. As the Commission noted earlier in the document, OCR has other^ 
sub'jects for its limited discretionary resources. More importantly, compliance 
review activity continues to increase, a fact not acknowledged in the report, • 

' o 

27. Page 16,. Footnote 45: Under the Adams order, OCR must close 8d percent 

of all complaints and compliance reviews that had not been processed within the 
1977 time frames by September 7, 1983. The remaining cases must be processed by 
March 10, 1984. The correct number of cases is 763 not 766. . * 

28. Page 17, Line 7: The statement that "[R]esources for fbllowup reviews to 
ensure compliance plans actually are carried out apparently will remain 1n~ 
adequate" is speculative. \-, 

29. , Page J8, Footnote 53: OCR does not have regulatory authority under Title, IX 
and Sectioh 504 to requi re States to adopt Methods of A^'ministration. A regula- 
tion has been proposed to extend the Methods of Administration requirement under 
Title VI to Title IX and Section 504. In the meantime, OCR will continue, review 
of State Methods of Administration under Title .VI and voluntary plans implemented 
by State agencies- under Title IX and Section 504. Compliiince reviews will be 
scheduled unde.^* Title VI when significant deficiencies are found ir. the annual 
audits. . 

30. Page 20, Footnote 60: Mr. Esterly"s statement should read "In additioh to 
previous training and on-the-job experience, staff have received a total of 
three or four days of training in Title VI and Title IX." He further noted- that 
OCR regional offices Involve their staff in regional Title VI and Title IX 
training., including training provided by contractors for recipients. Contractor 
training available to regional st^iff in FY 83 has included Title VI training on. 
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ttif 0¥frrerr<*sent«t1on of black students In classes for the educable mentally 
rttinded tr^ training on the ad-nlsslon and recruitment of minority students to 
9r#dyalt and professional schcols* A number of Regional Technical Assistance 
Stiff ii*«6er% are former OCR Investigators with background knowledge and 
tupertence «Uh both Title VI and Title IX. 

M. P^'it ?0, Footnote 61: Although OCR had originally planned $8.1 million 
tor ti»c>inUd1 assistance contracts in FY 81, this projection was revised to $4*1 
#tnton as 4 result of OCR's not receiving the planned pay supplemental for a 
9ovrrwiff^ii*i<ie cost of living increase and other pc^rsonnel related expenses. 

J?. ?], llfjf 1; The reduction in funds available for new technical 

assistance contracts resulted from the fact that total funds available to OCR 
ghdrr t^r continuing rtfsolution were less than OCR had originally planned. 

31. *^a:5e ?l» L^'»^ 8: In FY 82 OCR developed a contract proposal for building 
Stat^ agency capacity in civil rights. TMs was to take the form of a survey 
to determine the cor^parabl H ty between State and Federal civil rights statutes. 
After further consideration, OCR determined it would be a better use of 
reto^rc<^s to develop Memoranda of Understanding (MOUs) with willing State 
aae^cirti for cooperative activities. At this time OCR has entered into MOUs 
«ritH hir«r H4itr?pshi re. P<*nnsyl vani a , Texas, and West Virginia. Several other 
WiXJs are in the discussion staQc. 

)4. ?1 . rootnoti- 63: Past technical a-^sistance contract efforts centered 

flu^osi riclusivrly on Section S04, Due to OCR's more substantial experience 
with Title VI and Title IX, the Agency is better able to provide technical 
assistiinci* In t^<*st* ariMS without outside contracts. 

31. v^5i<r ?J, Foot not p 67: The reference to FY 83 technical assistance funds 
It in4ccu^«tr. Mr. Clifford IS not responsible for OCR budget operations, 
ws. fcilltn^sley st^ti^i th^t It is unlikely that any additional FY 83 funds 
{beyond $1,4 rtinion pl«snned) would be available for technical assistance 
COtitf *cts. 

:u . Pn^r locnnotff 69: OCP staffing reports show that the Regional 
Tt^cnnujl A-.v ^st^fic«* staffs h^id ?1 professional staff as of July 23, 1983. 

37. PaQr ?3. Utir 4: The strtti^ment that "... funds . . . might not actually 
t>!»ccimi* aviit«it)lt unltfV'i policies regarding OCR supplemental appropriations 
c^iangif^* is speculative. 

JH. Pagt* ?'J, Ijnr H: T>»e concluding statement in the document appears over- 
broad in the rrf^rrnrr tu . . progress in Its [OCR's] enforcement program.* 
The conclgslon IS nut .idi-c)uate1 y Supported. 

3*i. Pa^e ?3. footnotr* 73: According to the current schedule, the technical 
iss1itin<<' pdckagrs wHI be ready for use In the fourth quarter of FY 84. 
!A Projects Schedule. Auyust 19. 1983. 
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Ms. Linda Chavez 

Staff Director 

United States Commission 

on Civil Rights 
Washington, D.C. 20425 



Dear Ms. Chavez 



I would like to thank the Commission for inviting us to 
comment on its draft report evaluating the enforcement 
performance of the Office of Federal Contract Compliance 
Programs\ (OFCCP) . Indeed, we welcome the opportunity to' 
review the draft, and hope that our comments will enhance 
the quality of the final report. For your convenience, I 
have enclosed a point by point analysis of the dra^, in an 
effort to correct a number of factuaj. inaccuracies 
misinterpretations, and omissions. 

We were disappointed that this early draft failed to mention 
th$ notable accomplishments and program advances aichieved by 
the agency. We believe that reporting efforts which 
contribute to noteworthy accomplishments in the area of 
civil rights enforcement, and sharing this information with 
the reading public and with sister enforcement agencies, can 
significantly enhance the enforcement effectiveness of all 
the civil rights programs. Similarly, w^ suggest that in 
areas where the Commission found "room for improvement" 
in program performance, ideas, advice, alternative 
approaches, and recommendations for improvements be included 
in the report. By so doing, we believe that the Commission • 
findings and recommendations will transcend the narrow 
confines of a given agency and have a' salutary effect on the 
entire network of civil rights enforcement agencies. \ 

Once again, I thank you for this opportunity and look 
forward to our continued collaboration toVard an effective 
civil rights enforcement program. 

Sincerely, '/ 



Robert B. Collyer 

Deputy Under Secretary ^ 
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Our coir lent s on the Cominission ' s dr^ft report evaluating the 
enforcement performanc3 of the Office og Federal Contract 
Compliance Programs (OFCCr .are as follows: ' * 

* Page I (Enforcement Responsibilities) / 

line 4— To cover all contractual obligations required by 
the Executive Gjuder and by the statutes governing the 
Handicapped and Ve*-erans Programs, we suggest that these 
two sentences be revised to read (additions/revisions 
underlined): "...employment by Federal contractors because 
of race, sex^ religion^^ color ^ or national origin and 
requires them to take affirmative action in hiring, 
promotion, pay and training to assure nondiscrimination for 
minorities and women. Section 503 of the Rehabilitation 
Act of 1973 and 38 U.S.C. 2012 impose similar prohibitions 
and obligations on Federal contractors in the ii: employment .. 
practices relating to qualified handicapped individuals and 
Vietnam Era and certain disabled veterans , 

line 9— The most accurate data we can obtain indicate that 
these authorities apply to 115,000 contractor establish- 
ments which emplov more than a quarter of the Nation's 
workers. 

Footnote 4 - . 

The Job Training Partnership Act of 1982, Public Law No. 
97-300, Section 481, 96 Stat. 1390, requires OFCCP to issue 
regulations for determining the degree, to which a training 
program satisfies the contractor's aff/irmative action 
obligations. We suggest that this mone precise definition • 
be used, as the Act only relates to contractor activities 
jinder the tra ining/recr uxtment provisi\qns of "the c^ntrac't 
compliance program. \ 

' **• Tl 

* Page / , ' 

Text and Footnote 5 ^ 

We believe that this section of the report should present a 
more accurate and balanced representation of court j 
decisions by including those rulings upholding OFCCP' s 
effective and responsive enforcement of the laws. For 
example, it should be noted that all five orders mentioned - 
in this footnote predate this Administration, or the Carter 
Administration. Rather than pointing onxy to past 



263 



litigation, the Coirunission might consider noting that since 
1981 OFCCP has prevailed in four mandamus actions. 

In Washington Area Construction- Industry v. Donovan , the 
fedetal district court in Washing torv., D .C. dismissed a ; 
motion seeking to extend and amplify an existing Consent 
Dec'ree signed by the previous Administration as to 
coristruction' activities in the Washington, D.C area. The 
court was satisfied that the OFCCP was discharging its 
responsibilities and- enforcing the contract compliance . - 
program in the cons'tr uction indbkl^y in a responsible and 
diligent fashion. Similarly, in Taylor v. Donovan , a 
federal district judge in Philadeiplaia dismissed a 
complaint filed during the.Cartet Administration seeking to 
direct OFCCP' s construction activirties in the Philadelphia 
region. Also, in Welch v. Donovan , a federal district 
judge in Washington, D.C. dismissed a complaint seeking to 
compel OFCCP to undertake certain specific compliance' 
reviews and preaward reviews. Finally, in Moon v. Donovan , 
a federal district court in the Western District of Georgia 
dismissed a complaint against OFCCP seeking to compel it to 
undertake enforcement proceedings against a government 
contractor.. Also, the Commission may wish to note 'that the 
1976 decree of the Ninth Circuit Court of Appeals in 
Alameda Legal Society v. Brennan , (LASAC Decree) has 
expired following OFCCP' s compliance with it. 

At a minimum, we hope youwill clarify the impression , 
created in line 5 of the footnote. The Federal District 
Court did not, reaffirm the 1977 WEAL Decree, but rather- 
issued a new Order after determining thac the agency had 
substantially complied with the requirements of the 1977 
Order . ' , 

Page 3 ' ' ' - 

line 3 — The resource reductions absorbed by OFCCP. are not 
reflective of any policy change "... to scale back-s^. . 
enforcement efforts and rely more on voluntary 
compliance." This conclusion is' not supported by the facts 
and is contrary to this agency's expressed policy. OFCCP 
has repeatedly stated that compliance with the Executive 
Order and statutes is mandatory. Further, in testimony 
before the House Subcommittee on Employment Opportunities 
ahd the Senate Committee on Labor and Human Resources, we 
testified that the OFCCP enforcement 'strategy has been 
expanded to include new program initiatives designed to 
encourage voluntary affirmative action by government 
contractors. These new prouram initiatives augment and 
complement the agency's usual enforcement activities. 
Despite the buc^getary -reductions experienced by the agency 
as par^y6f the broadly-based, government-wide effort to 
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reduce Federal spending^ the OFCCP has conducted more 
compliance reviews than at any time since the consolidation 
of the program in 1978. First, looking at the number of 
compliance reviews conducted over the past five fiscal 
years, significant gains are clear: 

FY 1979 FY 1980 FY 1981 FY 1982 FY 1983 * 

2,410. 2,632 , 3,135 3,081 ^3,127 

While records were not kept prior to FY 1981, we estimate 
• that OFCCP reviews covered about 1.6 million jobs in FY 
1980. In FY 1981, reviews encompassed 2,006,000 jobs; in 
FY 1982, 2,381,000 and for the first three quarters of FY 
1983, over 2,235,000 jobs. 

Turning to complaint activity, OFCCP has sharply increased 
efforts in this area to. provide timely response to charges 
of discrimination. We have investigated more complaints 
than ever before as reflected in the following chart: 

FY 1980 FY 1981 FY 1982 V FY 1983 * 

Complaints 

Completed 1^726 2,136 2,589 1,875 
Complaint 

Inventory** 3,813 ,3*553 2,058 1,126 

* As of end of third quarter FY 1983 
** As of end of period. 



The comprehensive screening procedures we have instituted 
have contributed to the. almost total^elimination of 
complaint backlogs and to effective case management by 
quickly referring or retujrning those complaints determined 
to be outside of OFCCP jurisdiction or which lack even 
prima facie merit/ ^ 

Footnote 6 " ^ 

The agency has great difficulty understanding how former 
Under Secretary Lovell'a testimony can be cited as a 
footnote' in this context. The citation here would imply 
that Mr. Lovell's testimony supports the proposition^ that 
certain Court Orders reflect "OFCCP* s longstanding 
inadequate monitoring of Federal Compliant: Programs." It 
does not. 

0 It . 



- 3 - 

O 

ERIC 



Footnote 7 

line 3~ ''The proposals would •••• reguipe fewer contraotors 
to. report to OFCCP their employment activities, and offer a 
selection of affirmative action plans which, once approved 
would require minimal OFCCP scrutiny." This statement is * * 
misleading and should be clarified. If the required 
"report" refers to the writt-en affirmative action plan 
(AAP)^ we would like to point out that OFCCP does not 
* requi^ contracTtors to file AAPs with the agency. These 
documents are maintained by contractors and are submitted 
to the government only when the agency selects the 
establishment for a compliance review. If this statement 
iefers to the filing of EEO-1 and EEO-6 reports, tl\en it 
shouldr^so state, making mention also of the fact that the 
OFCCP proposal would amend as reporting requirements to 
make 'them consistent with, EBOC* s requirements . 

Page 4 (Budget Totals) • 

i . ' ' \ 

First paragraph — The correlation asserted in this section 
is not applicable to the operations of the OFCCP. In 
essence, "spending power" as defined is not an appropriate 

'indicator of enforcement activity. Further, the use of 
broadly tfesed GN« deflators , however valid, inaccurately 
depicts the implied effects on an agency such as the 
OFCCP. The OFCCP budget ie almost entirely devoted to 
employee salary and expenses, -travel, and 9ffice 
locations. Specifically, employee ^salary and. benefits 
comprise* approximately 7Q to 80 percent of * the budget. 

^Federal salaries have not increased a^ rapidly as the GNP 

or economic indicators such as the Consumer Price Index, 
(Which are based on a variety of economic factors. Thus, to 
use \ such byroad based deflators on a narrowly based budget 
yields a meaningless or at best distorted result. 

line 12 — (Sj^fing and Other Resources) 

The OFCCP was disappointed that this portion of the report 
did not consider extenuating circumstances which affected 
the agency's ability to make full use of authorized 
resources. We should emphasize that OFCCP never had the 
authority to fill tfte*"l,482 positions theoretically 
Y^authorized for FY^'198b, due to the several and varied^ 
hiring freezes, and other employment resttictijonS imposed 
government-wide since' consolidation of the^' program in 1978 
and through FY 1981. ' . 
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Footnote 8 

The assertion that the OFCCP- volunteered to "...assume ' 
major funding and staffing reductions..." creates 'the 
inaccurate and misleading representation of the facts. The. 
footnote implies that OFCCP in isolation spught these' 
resource reductions. As is well known, these reductions^ 
represented just one of the many hard decisions made by 
virtually every Federal agency as the Administration and 
the Congress sought to reduce overall federal expendi- 
tures. During FY 1982,. the Department of Labor operated 
under a Continuing Resolution. Consistent with standard 
budget practice, the $39 ,8 million requested for FY 1982 
did not include an amount for cpmparability pay increases 
of $1.6 million for a total of $41.4 million. The $43.2 
artount quoted in the char^t on page 5, as "appropriated" in 
FY 1982 includes /^n additional $1.6 million re-programmed , 
^ at the request of the agency to meet OFCCP obligations. 

Page 5 Table ^ . ^ 

Two of the displayed budget amounts are incorrect: for FY 
1980, the correct amount should be $51,846 ^ instead of 
$50,962; for FY 1981, the Qprrect amount should be $50,086 . 
instead of $49,318. The amounts shown on the draft reflect 
actual obligations. As. displayed/ the chart mixes anples 
and oranges. . . 

Page 6 Staffing Table 

line 1 — The agency did not request ^ reduction staf * ing 
' from 1, 008 to 979 positions for FY 198.3, as suggested i; 
this statement. As a federal agency, the Commission sh: \ld 
be aware of the policy change by the Office of M nageme} 
and Budget in its calculations of authorized sta'ino. 
Rather than authorizing a certain. number of full-time 
permanent positions (FTP), 0MB policy was amendec one of 
authorizing funding for a certain number of. full-t.me 
equivalent (FTE) staff years. Previously, under the FTP 
concept, 0MB would assume, that "lapse rato" or percentage 
of positions which would be vacant at any given tiru and 
would; therefore, requc. l funding for fewer positions than 
were authorized. The FTE concept eliminates this giSesswork 
and per tits greater flexibility in positiju management. We 
also . jund some inconsistencies in the Staffing Table 
relating to the number of actual em^oyees on board. We 



are including a suggested, revised chart which displays r.he on 
board count at the end of year; An updated on board couin- as of 
July 31, 1983, is- also included. 



OFCCP STAFFING: 1980 - 1984 (Prdposed) 

jpiscal Year Authorized Act' ^ al Onboard 
- a/ c7 

1980 l';482 1 304 

1981 1,482 ~ 1,232 

a/ b/ c/, 

1982 1,008 979 • 988 

• b/ . / ^/ 

1983 979 1,021 ^ 

b/ 

1984 (Request) 979 

j/ Number of full'-time, permanent staff permitted unde' 
Congressional budget r:ieasurea* 

b/ Nurber- of full-tiiue, equivalent staff-years permitted. 

c/ Number of staff actually employed by OFCCP, at ^nd of fiscal 
year. " , ^ 

d/ As of^uly 31, 1983,.' ^ • ^ 
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line 3— _ The report states that "Without ...a (management 
information) system, OFCCP is hampered in assessing data 
contractors must report..." OFCCP is' addressing its 
management inforniation needs and developing a system that 
is roost suitable and responsive to its program activities. 
As noted under footnote 11, the management information 
system envisioned in FY 1981 was hot. developed . However, 
the decision not to develop the system was reached after 
It was consciously determined that the planned system would 
^ot be cost-effective , and not, as the draft report 
purports, "...because (OFCCP) anticipated a scaled-back 
enforcement program." 

The draft report fails to note that we are developing an 
enhanced OFCCP controlled and operated Compliance Review 
Information System (ORIS) to improve the quality, 
integrity, ind timeliness of data used in evaluating 
contractor performance, as well as our own program 
performance. The CRIS system will enhance the capabilities 
of the system currently in place; will permit integration 
into other Department of Labor systems, and wjlll 
incorporate addi.tional data features^ on compliance reviews 
relating to the construction, handicapped worker, and 
veterans' programjs. - in addition, OFCCP is usiijg a 
computerized screening of contractor employment data as one 
basis for. scheduling contrac.trr establishments for 
- reviews. This approach permits a broader coverage of 
contractors and enables the agency to focus its attention 
on those employers with the most potential for' increasing 
employment opportunities and/or with the greatest apparent 
need for scrutiny by the Federal government. We believe 
-hat these systems, ih concert with other information 
components already in place, will satisfy the agency' a 
information needs and do so at a much more economical cost. 

l.'-ie 9 and footnote 14 — The proposed FY 1984 budget does 
include a request for fundi-ng for the development and' 
implementation of the CRIS system. Also, there is no 
connection, as inferred in this portion of the report,' 
between the agency's desire to have the WEAL Order vacated 
and the development of a management information system. 

■f- ■ ' . ■ 
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line 5 — The draft text makes an allegation that the FY 
1982 redactions in personnel reduced productivity, .citing 
as support an interview statement made by Deputy Director 
Pugh regarding staff morale during the first quarter of FY 
1982. OFCCP believes that a more appropriate indication 
of productivity is actual performance data for all of FY 
1982. A review of that data shows that this al-legatipn is 
contradicted by the agency's accomplishments in FY 1982 
which. demonstrate that productivity went up. In FY 1982, 
OFCCP conducted 3,081 compliance reviews ^nd 2,589 
complaint investigations, or 453 (21%) moire complaint 
investigations than the previous year with 23% fewer 
resources. We also reduced the average number of staff 
hours required to conduct a nonconstruction compliance 
review from 200 hours in FY 1981, to 190 hours in FY 1982. 
For FY 1983 through the third quarter, nonconst^xuction on 
compliance reviews averaged 152 hours. The average time 
necessary for investigaiting .complaints was stibstantially 
reduced from 66 hours in FY 1981 to 47 hours through the 
third quarter of FY 1983. We continue to achieve increases 
in productivity through internal managemeat initiatives, 
procedural improvements, and greater performance 
accountability. Descriptive information on these 
management activities has already repeatedly been made 
available to the Commission i 

\footnote 16 — The second sentence of page 8 and the text 
under footnote 16 assert that more compliance reviews were 
conducted prior to consolidation of the program in the 
Department of Labor in 1978. OFCCP has ^ilways been careful 
not to cite pre-consolidation workload data for a number of 
reasons, not the least of which is the ill-defined and 
inconsistent recordkeeping systems maintained by the 
various agencies which did not provide a uniform base for 
comparison purposes. Specif ically, one of the first 
discoveries made at the time of consolidation was that the 
previous accomplishment data were virtually meaningless* ^ 
There existed no uniformity among agencies as to what 
constituted a compliance review; so that, oftentimes what 
was claimed by an agency to be a compliance review may have 
generated nothing more than a file*^ check prior to contract 
award. In addition, anecdotal information related by 
employees transferred from certain compliance agencies 
indicate that double and treble counting of compliance 
actions may have been common in certain agencies. 
Consequently, pre-consolidation data is at best a 
questionable statistical resource, and the Comn)ission' s 
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reliance on such data is similarly questionable. Further^ 
. the number of compliance reviews conducted in FY 1980 
should be corrected to r-:»ad 2,632 (see page 35 of the 
source document cited^) 

* Page 9 

footnote 18— As drafted^ line five of the footnote is 
misleading. OFCCP believes that it would be more accurate 
to describe the revisions to the program plan by stating, 
"In April, 1982, the agency reduced its planned compliance 
reviews by seven percent in order to increase planned 
complaint processing by 52 percent." Also the word 
"initially" should be removed from the thirteenth line of 
the footnote, as the cited planned accomplishments were 
revised and not the original plan figures. 

footnote 19 — The Commissicm^ appears to have concluded that 
complaints resolved during compliance reviews as well as 
any recruitment/referral/trainihgJ agreements reached 
should be counted integrally as ,part of a compliance review 
action, rather than separately. Except for the physical 
on-site travel involved, the functions performed in , these 
activities are very distinct from those performed during a 
compliance review. Prom a planning point of view, OFCCP 
does not specify tjime for these functions; it does, 
however, use it as a management device to encourage the 
efficient use of time by compliance! officers^ The 
functions are properly counted as distinct accomplish- 
ments. Indeed, linkage and referral agreements can be and 
are made v/ith contractpjrs who have been subject to neither 
a compliance review nor a complaint investigation ♦ 

* Page 10 ^ ' 

footnote 20-- FY 1983 program plans were revised in May, 
1983 because of delays in the final publication of the 
regulatory revisions. The first sentence of the footnote 
should thus read, " For FY 1983, OFCCP plans to conduct 
4,068 reviews ." Subsequent information permits the 
updating of the second sentence, "It exceeded its third 
quarter FY '83 goals by 317 reviews." (There were 2,810 
reviews planned through the first three quarters, and 3,127 
were completed.) Finally, the last sentence of the 
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footnote Bhoald include the following condition: "It 
projects completion of 5,010 reviews in FY 1984 , 34 percent 
more than in FY '83, if regulatory changes are made , " The 
projection of 5,010 reviews includes thos^ reviews which ' 
would be concluded at the completion of a desk audit in 
instances where no problem areas are identified, and 
compliance is apparent, 

footnote 23 — As drafted, this footnote demonstrates a 
basic misuiiclerstanding which leads the Commission to 
erroneous conclusions. The Commission appears to confuse"^ 
the elapsed, calendar time for completing a review (60 days 
for finding and 30 days for conciliation) with the hour 
time standard (200 hours in FY 1981, 180 hours in FY 1982, 
and 160 hours in FY 1983 and 1984) for completing a non- 
construction compliance review. The two tim^ measures are 
no^LJ^nterchangeable; the hours expended directly on a 
review actually relate to work performed sporadically 
rather than continuously, whereas elapsed calendar time 
refers to the calendar duration of the action. The hour 
time standard is both a planning and evaluation device and 
is based principally on observed increases in productivity 
as well as management' s desire to stimulate greater 
productivity through challenging performance standards. 
Similarly .the footnoted text should clearly reflect the 
fact that OFCCP has reduced the average hours allowed for 
compliance reviews. 

Page 11 

line 1 — The words "time frames" should be replaced with 
average hours to comport with our earlier explanation of 
the difference between the two time concepts, (In light of 
this clarification, footnote 24 may require correction,) 
In addition, the implication that reduction in average 
hours ",..may prevent staff from thoroughly inv^esti- 
gating,,." fails to be substantiated by the findings of 
case quality audits, accountability reviews, and other 
quality control measures being constantly applied by the 
agency. The agency believes case quality and consistency 
are as important as timeliness and the total number of 
actions. Indeed, the agency has found that the quality of 
reviews depends upon the quality of training and program 
guidance given to compliance officers, which combined with 
experience and objective enf^orcement of the laws contribute 
to the prof essionalisra . of th^:^ agency, 

footnote 25 — Mr, Cisco rec I U^cts having said that time 
constraints " could make ^OFCCF ^ paper shuffling 



program., This is a conditional statement and expresses a 
concern that has always been shared by this agency. To 
assure no compromise on quality and to allow the 
proficiency of compliance officers to reach the expected 
level, we have permitted the hours time s^ indard for 
ntfnconstruction compliance reviews to rem.^fn at 160 hours 
for FY 1984. 

Page 12 



line 1 — The statement contained in this sentence is 
inaccurate. The use of conciliation agreements is not 
limited^^to correcting and remedying systemic discrimination 
and executing a conciliation agreement is not tantamount to 
a finding of discrimination. Other violations of the 
Executive Order and regulations , such as omitting a major 
ingredient from an AAP or insufficient good faith efforts, 
cpuld result in the use of a conciliation agreement to 
correct the violation, 

footnote 26 — Several erronepus conclusions are drawn in 
this footnote. First, the OFCCP does not know and has 
never known the precise number of completed cases in which 
systemic discrimination was found. The outcome of cases is 
reported in terms of hires, promotions, restored t^enefits, 
handicapped accommodations, training, and other remedial 
relief. The agency reports suspected cases of systemic 
discrimination, not the specific outcome of these cases. 
The datar cited* in the Quarterly Review and Analysis 
Feedback reports show the numjber of suspected cases of 
systemic discrimination that are pending, closed or dropped 
from that category. (Please refer to page 5 under "Other 
Results" of the Fourth Quarter FY 1982 Feedback Report,) 
In many instances, suspected cases of <Siscr imination ■ "e 
dropped when compliance officers examine the "facts further 
and find no evidence. Thus, the inference may not be drswn 
that systemic discrimination was found in those cases 
reported as closed c: dropped from the affected class 
category. 

We must also point out that it is not possible to determine 
with precision the number of potential systemic 
discrimination, cases identified in a given quarter. The 
data reported in the quarterly review and analysis proce;ss 
show only those suspected cases pending at the end of the 
quarter. Thus, if a suspected case of systemic 
discrimination was both identified and disposed of during 
the quarter, it would not be reported. The only indication 
that can be cited with certainty in the footnote is that 
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the number of suspected affected classes pending has been 
. declining. OPCGP attributes this particular phenomenon to 
—greater* proficiency by the staff in identifying systemic 
discrimination, resulting £.rom extensive training and 
guidance in this area. Another factor in the decline may 
have been that there are fewer applicants — i.e., 
traditionally y hiring of applicants is a majpr affected 
class issue — ^ during a period of economic downturn, ^ 
thereby reducing the nunfeer of possibilities for affe^cted 
classes of applicants. . " ^ 

footnote 27 — To correct factual data cited, for FY 1980, 
743 Conciliation Agreements (CA's) executed included 
agreements for both compliance reviews' and/ complaint 
. cases. The' data were not maintained iseparatfily that year, 
so that the exact percentage of conciliation |agreem^nts 
obtained in- situations of non-compliance for teach category 
cannot be determined. For FY^981, the percentage of CA's 
for compliance reviews was ^^ercent~that is, of 2,170 
compliance- reviews conducted, 1,006 resulted in the 
execution of conciliation agreements. For FY ^982, the 
correct pefcentagjB-^is thirty-three (33),^ not thirty-two as 
reported (636 CA's reached in 1,976 reviews) . ^Through the 
third quarter" of FY 1983, 3,117 compliance reviews have 
been completed, 1,973 contractors ,Were found in violation, 
and 588 conciliation agreements (310 percent) were obtained, 



Page 13 



line 1 and footnote 28 — The data shown are correct. ^ 
However, total financial settley!i«??ats reached through the 
first three quarters of FY indicate that financial^ 

settlements are no longer in declisie. Total financial 
settlements during this period amounted to $10.5 million. 

line 4~ As an update to this„ data, through the first three 
quarters of FY 1983, 63 percent of the reviews conducted 
resulted in findings of noh-coraplianpe- 

lines 7,& 8 — The report draws an unsupported conclusion by 
stating that the execution of fewer conciliation agreements 
infers that the " quality of review is inadequate.^ An 
attempt to support this conclusion is made by quoting Mr. 
Robert B. Cpllyer, Deputy Under Secretary for Employment 
Standards, as testifying that "...employment disparities 
still exist among Federal contractors... In its proper 
contbxt, this statement does not denote that either more ^ 
contractors are discriminating or that the same number 

J . • 
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iiruiiuir:* tii i1 { a . r I m i 0.1 1 p , Th^ t A t omf?n t m<?r<?ly ri?fl<»ctu 
t f.c3 i^gohi y'ft P|i}»cr irru ca in continuln.j to lilcntlfy 
ilUi r imi hAUoh . To Imply t Imi Mr. Collyrr'ft utatcmrnt 

beai , A iM2i«ofllon of I ir^tirrony. 

J \ nc 4 ^ 7 ,ir-t;rr I ion I fuil •whm TrJct aI rontt ntHri ni r 

iv^p)>;%r>ic* i^rul ffjolnotriJ <^ourc<?ii dating b.ick to 1974 

Art^3 i-^;!! f;in tti r> ^(fu>%#l digit thf? »ub»^qu«rnt ^ind repeat rd 

ti*Jlnji* t^f fo^irr^l coot t a vhlch hnvp h^ld that •'paanovcr' 

*f t.^nUAit ^w^id:i u unconstitutional. In othc?r worda, 

denial conttact awAiOJ conat 1 1 utc?» dc?biiracnt without due 

Mc joT.gn rnootiv0 an inducrmont to the contractor • 
I at I her. or ccr will continue? to ct»nduct proaward rovUwa ar. 
li^nq 4^ tci^MUoil by r<»rjuUuon. ror program plnn purposcvi, 
i;4^^^Ait}z^ i»»e noi tic'Atrd aa a s^rp^i at^ i?lrmrnt In the? 
f ian'^irxj An.! rctpuitin<^ ptoccfl^, 

f<ic.tn. t€T i;^7c. ij^.5a(.c. thla a nf or real 1 on , throu'jh the firiit 
i?,ic^ i4..AMc:;i of tT iMS). pf^nding corupleintft declined by 
i'. prrvcr.i, ii<>*fh orccp b^Hevaa that elimination 

its. v^^^rrj l;^jnt bac*ilog ii» an Important acompl Uhtsent 
t^c:::ct V i nc^ rf g r a ( c r recognition, aa Uproved delivery of 
c-fv; c5 t< prt^^ram beneficiaries and contractors alike 
vr;; gtr;»t;y mh^t^nm^ once the workload l>ecome3 current* 

r * t t c fc^ponp O^a? cortij-tl i nt a are closed 

*.ini f a* > vciy . It sihould noted that casea are closed 

r«*5 }nfi <|hr: than thoae »entlonc?d. A number of caaca 
*rc= s^<,ze^i^ ^^c^minutrat ively by orCCF because satisfactory 
♦ ^5 V, 3 t i <j^ri£ h;»vr^ t>ocn ach iev<?d and iK) further action ia 
rcit4.iir<%* t> tr.r agency. Because the complaint data 
ir* <«:,^^nrj 5>atca aorti f>ot now capture apeclfic complaint 
ri .c»&a,nt^ infoiwatlc-n in ita entirety (It wiU in FY 1984) 
at2.i:^t prog J ^«in I ng the data, OFCCP requested 
aji^tlvc i^fcyc^ation in the third quarter of FY 198 3. The 
, '^fi faat jc.n fMrr>i;ihed by field offices ahowa that of the 
<::; t ta; c<*nt^;4int i nvrat 1 gatlona/reaolut lona accon^pli&hed 
,n th<s %hit^ i|.,aitei of FY 198 3, 66 conplaint casea were 
« . ::.t»a ain ; 3.t r a! i V * ly because the violations were 
t€ncf^.€>^. :^^t I act 4< i ;/ ^fter the agency's Initial 



involvement but prior to the <omrletion ot a full on-siwP 
Invcatigcition. These slxty-si c actions (66) were resolved 
a3 tollowa: 



Aqrcoracnt reached between contractor and complainant 46 

Coir .:Uii nant hired/rehired 7 

Accommvxiations made for a handicapped individual 1 

Complaintii re;>olved by contractors' internal reviews 9 

Complainant placed on temporary disability ^ 3 

In summary, an administrative closure dopo not signify an 
absence of investigation; rather, it indicates that the 
agency is satisfied that the complaint has been resolved in 
accordance with the law and 'that all proper protections and 
remedies havq been afforded. 

Pag e 1? 

line 8 — In referring to OFCCP's liaison group initiative 
to encourage voluntary alfirmative action efforts and 
broaden communications with members of the public, the 
report states that, "Similar initiatives in the past have 
not proven an effective alternative... The OFCCP is not 
aware of any similar initiatives in this program area. If, 
however, such initiatives exist, we are disappointed that 
the Commission did not include in its report examples of 
such efforts. Wfv believe that the utility of the 
Commission's study would be greatly enhanced if it shared 
those efforts for encouraging voluntary affirmative action 
which have proven unsuccessful, as well as those 
initiatives with promise that can serve as a model worthy 
of replication by civil rights enforcement agencies at the 
federal, state, and local levels everywhere* This sharing 
of experiences through such a widely distributed 
publication, as is the Commiptsion* a Report, would stimulate 
and cross-fertilize ideas and possibly enhance the 
performance of civil rights programs. As an update^ to 
footnote 48, there are presently 173 liaison groups in 
existence nationwide, all engaged in a variety of voluntary 
affirmative action activities. 
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
WASHINGTON. D.C. 20S06 

SEP I 3 1983 



Deborah P. Snow 
Assistant Staff Director 

for Federal Civil Rights Evaluation 
United States Commission on Civil Rights 
^ Washington, D.C. 20425 

Dear Ms. SnoW: , 

As requested, we have reviewed the draft report on EEOC's enforcement 
performance and resource allocation. Numerous specific comments and 
suggestions for change are enclosed. 

From a^gelTeral perspective. It Is the unanimous conclusion of all of the/ 
staff members who have reviewed the draft report that It does not falrrly 
or accurately describe the extensl veness of current program goals or 
achievements. The report appears to be obsessed with the concept that 
there Is a direct and total relationship between the level of resources 
assigned to a partlbular function and the corresponding level of 
accomplishments produced. Based almost exclusively on this assumption, 
fhe report presents numerous negative conclusions about EEOC's current 
program. Those few positive statements which are Included are tempered 
by an unflattering comparison to some vague standard of what could be 
achieved If there yyere no resource constraints. 

While every Cover nmeni^program cpuld justify and utilize additional 
resources, It Is Inaccurate to conclude that major resource constraints 
constitute a significant hlnderance to the achievement of any curreJ^f 
goal of the Commission. The Commission's current performance closely 
matches the levels previously attained when^ performance Is measured by 
looking at actual benefits being produced. " In addition, the Commission's 
current program Is In many ways broader In scope than was the case In 
previous years. New Initiatives, such as providing assistance to small 
and medium size businesses on how to comply with EEO laws and sending 
Investigators Into communities outside the Immediate reach of EEX's 
Field Offices to perform charge Intake functions, will dramatically 
Increase the Impact of the Ccmmisslon. 






Page 2 - Deborah P. Snow 

I would suggei*h that the tone and c<5ntent oi the report be substantially 
recast, EEOC staff realizes that employment discrimination Remains a 
serious and pervasive problem In the United States. However, no part I cu I 
purpose appears to be served by presenting such an unflattering portrait 
of this agencyls current performance. Your report needs to equitably and 
more fully describe" the correct achievements of EEOC In. tackling the- 
enormous problems- which fali under Its statutory mancfate, 

SJjacerel y, 

Vjohn Seal^ 

Management Director 



Enclosure 



Page 2, paragraph 1 j 

While Increases have been small, there has been no noticeable impact' on 
complaint backlog elimination, class and systemic discrimination Investi- 
gation and litigation and coordination, Jn fact 90% of the backlog;- 
pre-1979 complaints were ellmLnated In FY 1983, 92% Increase tn the 
number of cases filed over FY 1982 and no negative Impact on our 
coordination responsibilities under Executive Order 12067. 
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Pages 2 ^jnd 3 

Page' 2 Budget Totals \ - 

The entire analysis on pages 2 an^3 are^Is leading. The analysis should 
be based onoutlays ancKQotbiuJget authorlry since this most accurately 
reflects actual Commission ^pendltures. jMoreover, comparing Increases 
In the CommIssion^.s^Tu^gHt-^6'"^^ rates Is*' totally Inappropriate. 

Nearly l^i of ^^OC's expenditures are for personnel salarle: and benefits. 
The increas^ needed In this object class should correspond ? .hq annuals 
cost of Invlng adjustment for Federal employees not the GNP lr:^'ia'';on 
rate, yblmilarly, expenditures In Such categories as commercial :^ phones, 
postage, travel, FTS and supplies are adjusted according to the ^. 
of w(Srkdays>rr^. year, not accqrding to the,''Inf latlon rate. The ar^r^nt 
of f fc^jd^^^ovlded to State and^Locai Agencies Is also not Inf luencjjid 'jj^y 
Inflation, but rather by a funding formula established by EEOC. The only 
portion of EEX's entire budget which lends* Itself to the type of analysis 
you have presented reletjs to such ' smal J-l Ine Items as transportation, 
word processing, AQP use and equipment purchase. We strongly suggest you 
delete the entire content of pages 2 and 3. 
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RecxxiTnend this table ^3place the one on page 3 



Appropriations and Outlays 



FY 1980 through FY 1S83 
(in thousands of dollars) 



Federal 



o 


Appropriation 


(iut 1 ays 


Compeiisable . 
Workdays 


Emp loyees 

COL 
Adjustment 


Fiscal Year 1980 
Salaries and benefits 
State- and local grants 
Other 


124,562 
(85,862) 
(15,000) 
(23,700) 


130,841 
(85,862) . 
(15,694) , 
(29,285) 


262 




Fiscal Year 1981 
Salaries and benefits 
State and local grants 
Other 


141,200 
(93,860) 
(18,000) 
(29,340) 


134,^56 
(93,860) 
(15,233) 
(25,163) 


.261 


" 9.1 


Fiscal Year 1982 
Salaries and benefits 
State and local grants 
Other 


144,739 
(96,873) 
(18,500) 
(29,366) 


137,671 
(96,873) 
(16,776) 
♦ < 24, 022) 


261 


4.8 


Flscaryfear 1983 
Salaries and benefits 
State and' local grants 
Other 


147,421 1/ 
(101 ,281 ) 
(18,500) 
(27,640) 


145,694 
(101 ,281 ) 
(17,297) 
(27,116) 


261 

a 
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Fiscal Year 1984 (Estimate) 151,928 2/ 150,136 

Salaries and benefits (105,442) (105, 442)-:- 

State and local grants / (18,000) (18,660) 

Other " \ (28,486) (26,034) 
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3.j 

(Proposed) 



\J Includes a 4.6 mi I Iron pay raise supplemental 
y 1 984 Hquse 'AI lowance \ 



Page 5 • 

* 

Insert table for EEOC Full-time Permanent Staff Positions: 
1980-1984 (Proposed) 

Fiscal Year Authorized Actua I bj 

1980 . ■ 3,777 3,433 

1981 ^ 3,416 3,412 

1982 . . 3,326 3,149 

1983 ' 3,185 3,167 c/ 

1984 (Request) -3,185 
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Page 6, 'Recommended cKange - Paragraph 2 - line 3 
Averaging processing time should be 186 days and not 242 



0 
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Page 7 suggested change - footnote 12 ' ' 

\2l Since publication of the new referral rule (Title VI - Title VII Rule) 
the expected number of new charge receipts has been much less than 
originally estimated. This has been due in part to the exemption of the 
Department of Education from the rule because of the Adams case and the 
elimination of mixed cases from the rule. Receipts during the first three 
months of operation under the rule totalled less than 100 charges. 
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Page 8 - Footnote 13 - line 5 



Shows 242 (average processing time) for FY 1982 and 180 for FY 1983. 

Response: Average process i ng time for FY 1982 should be' 186 days and 
159 for FY 1983 (6 month report.) ^ 
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Page 11, Recommended change - footnote 25 and the deletion of 
fcxDtnote 26, 27 and 28 

Mr. Finney has stated that the paraphrases of h i s comments are a disturbing 
distortion of the interview which he had. Earlier on, the i nterv iewer 
Indicated that .she wanted to take a comparative look at systemic operations 
In that context, she asked for staff sizes in 1982 and 1983. The numbers 
which were given were approximates, and without editorial comment as to 
the workload. 

In the investigations it was indicated that a prudent disposi'tion of the 
pre-1979 charges was a 1 983 priority, but we indicated a number of other 
priorities-, including regeneration of targeting and screening operations, 
the development of target "model s, and the development of new charges. 

Additionally, John Schmelzer said that some of the comments attributed 
to him in footnote 27. concern i ng Systemic Programs are incorrect. 
Mr. Schmelzer said the interviewer asked him about the 55 remaining charges 
He did not suggest this number, but in fact, he explained he did not know 
whether this number was correct. Mr. Schmelzer also said he commented 
only on the elininatlon of He*aAquarters' Commissioner charges. 



Page 12 suggested change following footnote 29 

The characterization of our plans and expectations for 1984 operafions 
(p. 12) has no basis in any of our comments, and, indeed, ignores several 
key highlights of our 1984 plaps which we shared with the interviewer, 
including: 

1. 4-5 new systemic charges; 

2. Several important sett I ement .negotiations; 

3. Refinements of the new targeting model for export 
to the field units; 

4. A vigorous program- to, mon i tor settlement and consent 
decrees ; and 

5. ^^^^A^ombi nation of at least ten hew direct or intervention 

■ , ■ & • 

lawsuits. 



/ 



/ 



Page 12 suggested change - footnote 31 ' 

o Page 12^ footnote 31 and accompanying text ; The text following footnote 
30 and footnote 31 should.be changed to read: "Although EEOC staff 
litigation recommendations from field attorneys to the General Counsel 
increased between FY 1980 and FY 1981, the number of recommendations 
dec! ined in FY 1982. 31_/ 

31_/. EEOC staff recommended 393 cases in FY 1980, 469 in FY 1981, and 
. ' 401 in FY 1982. EEGC PY 1981 Annual Report , p. 29; EEOC FY 1982 Annual 
Rejiorf {Draff ) yp ( Cases recommended by field staff to the General 

Counsel are reviewed in headquarters for legal and factual sufficiency 
and are in .t^rn recomrnended by the General Counsel to the Commission. 
'The Comrrussison ultimately decides whether to authorize or reject 
litigation. ^Virtual ly all cases authorized by the Commission are 
f i le<i In- court." 

/ 

/ '-. • . 
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e V3 footnote 32 suggested change 

Page 13^ footnote 32 : Suggest-change footnote as follows (undierl i'O ing 
Indicating changes): . "In Ft 1980, the Commission authorized 322 cases; 
in FY 1981, it authorized 364 cases; and in FY 1982, it authorized' 112 , 
With respect to case filings. In FY 1980, EEOC fi led, 358 caSes; in 
FY 1981, it filed 444 cases; and, in FY 1982, it filed 241.. -As of 



the end of jthe 


M 

third quarter, FY 1983, it 


had 


f i led 116. 


As 


of 


July 31 , 1983, 


EEOC either had author i zed 


for 


.1 itigation. 


or 


had f i led. 



a total of 205 cases in FY 1983 . (Case filings include, both direct 
suits and interventions, which musf be authorized by the Commission it* 
'Self, and subpoena enforcen>ent and preliminary relief proceedings,- which 
do not requ ire Cofnmission authorization.') ..." 

l^k)te: The draft report's figure for case filings jn FY 1980 is erroneous- 

because it does not include subpoena enforcement suits. Subpoena , - 

\ ■ . . . ■ . 

enforcements have properly been (acluded in. the remaining case filing 

statistics.! ^ 



Page 15 - Footnote 37 suggested change • , . v . 

Footnote 37 . > . . / , ' ' . ' . v 

o Pagg 13/ text preceding .footnote yf : • ' ,*. 

Change as fol lows^ "As of July 31, 1983, case authorization^ for 
FY 1983 totally 146' As of the end of .the thirb quarter of .FY 1983, 
bei 9f Its total led $2i.2 mi H ion." * • ' . • 




>age 16 paragraph 2 suggested change 



IV. Page 16,. Second paragraph 



The^conclusicn of the report that "loss of staff Wll I result In *• 
little follow-up of past activity, few Initiative^, and 
concentration of staff resources on coordination of regulations ' • 
with other agencies" Is incorrect. 

We have developed two office objectives W FY *94, which have 
received tentative approval. One concerns providing gul'dance . , 
on Section 504 of ' the Rehabilitation Act of 1973; the other 
Involves continued work' with the Civi l Rights portion of the ^ 
A-11 budget ^submission including the development of an 
.Instructional manual. In addTtldn, we are considering 
Initiatives In several other areas. 

Finally, .V necessity> we must react to other agency regulations 
as received. Our reviews of these r;egulatIons are^for the purpose 
of eliminating problems of dup I ication and' I ncortsf stehcy in^^ / 
Federal equal employment enforcement. 

As such, this activity in conjunction without fentative goals ^ 
and initiatives', miaans that problems of duplication and in- ^ 
consistency in Federal equal employment enforceiflfint will, not 
"continue to receive 1 1 mi ted attention." ' - 



\ 



29i 



ERIC 



Page' 16, footnote. 46. (Recommended change) , ^ . : - * 

Coordination' DWlsidh .lost no function as aVesu^t 6f the 1982 reorganization. 
'However, the guidance Division, which is the other di.vision in Coordination. 

and Guidance Services, rec«iv/ed part of the^ functions and part of the. ^ 
•staff of the former Office of Policy Implementation. - .. • 



' / ^ *• . WASHINGTO^ Da ' ' . 
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■ . ', SEP. 19 1933 



r»C£ Of The ASSlSTAhfT secRETAnv 
FAIR HOUSING AND EQUAL OPPORTUNITY 




Ms. Linda Chavez * • , • 

PStaff Director 

United States Commi ssioa on Xivil Rights * ' ^ . . 

1121 .Vermont Avenue, N.W. 

•Washington, ,D.C. 20425 ' ' , ^ \ . • ' 

V ^ • J ' 

Dear Ms. Chavez: . ^ • ^ * . • ^ ' V ^ 

Thank you for the oppdf'tunity'to .rfeview. tiie^ Commission's; draft, report 
on civil rights performance in HUD' s. Fair^ Housing and fquaf Oppontufiity ^ 
program. As you requested, I have encVosed^a detailed .descriptigp o^. the 
corrections that are neciessary for factual accuracy ^nd art attachmefit " 
wit^i technical corrections to the body and footnotes. 

The following is a summary of the results of our t>rx)grami^ They are 
discussed 'in detail later in my response: ' . « 

' HUD Enforcement of Title VIII Cases is Substantially More ; 
Effective. The number of successful conci 11 actions of housing 
d1 scr 1m1 nati on cases 'has increased/^ /The monetary xomperisation 
J award in administratively processed cases is. higher than ever 
before'. ' ' * . ' ' ' ' 

The Program to Strengthen State and Local .Enforcement -Capability 
vs" a Success. Qv^r 80 states and Ipc^al governments are now 
sharing enforcement responsibility with" HUB. Tfiis proQf'fiJ" ^^s^^ 
.increased dramatically t;he resources ^hich are available to fight ^ 
' housing discrimination.* ^ Many states andt local iti,es havet laws 
stronger thSn Title VIII, thus irfcreasing the remedies available • 
to victims' of/ discrimination. The draft report is silent about 
y ; • this leveraging impact, both ir\ terms of resources and remedy. 

: The Administration has Proposed Specific Amendments. to Strengthen 

Title^VIIIvand will Request the Resources RegQired to Carry out > 
; that New Authority . In his State of the Unltin Message, Prfesldent 
Reagan made clear his iaten£ipn to provide th^e missing in'igredlents 
■ , to ef^ctiv^ enforoemertt. The Administration has delivered on 
that promise by sending such a measure, to* Congress. There Is no 
single more import atit initiative this Department xould take, and 
' we are committedv to making it a realilyw 
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. TiVir. vj/sprri»"^-'9 Q P^"Hinas of Apparent Non^compVvance Have • \. h . 
^nrP th r Soublad Since 1981 . -While U.e d.cti L ■ epo. L uluoUq on . 
TnSTTF ^teps in^jthe f^rocess ing &f TitU VI/109 comBlaints. U 
• • faiirto no?e that the results the process have improved 

1^,.i,Ihiu Trv iQRl only 10% of the complaints resulted in a . 
> - markedly, m lyi^i omy iua. ui . t.""=^ t„ iqq'? tho fimirp^had ri.Sen!> 
finding of apparent n-oncompliance;. In 1982 the figure naa risen 
4o m -and to 24%- by the first half of 1983. SimD^rly.' I^He 
. ' percentage p? Tiite VI/109 compliance reviews that have resulted 
' in 'Tindings^f apparent nonrcompliSnoe has grown from 5% in FY 
' .1980 to 29%- in the firs,t half of FY 1983. - . 

■ ^ Wh.il^'1 appreciate- your desire to assure the ^P^^f ' t ' 
'tW rPDort bv including a great deal of factual informatjon and analysis, I 
.the f^ePO^J such indicators alon^ may create -'a-fals.e im-^. 

- rrorrs-. tS"e FSSIoSL'ariSe i creased fr«. 1981 to 1983 wh.le the . 
tqtaV Housing a-nd. CPD programs, decreased. 

j am' al so concernexj that the nSport f aiU Ho consider^^he, Nati onal ^ 
context Which surrounds the.entire Federarenforce.en^^^ ffced o e ' 

more, than proportionately funded. 
I - W material Which follows is. organized in the.^ 

" ''r^'-J^ JhltTbel evrwl 'hfi 'laa m of J'o reU'ln program^f fectlve-" 
, -^s%"es^«\\1 i^Sg Shortage W ava^ 



Budget 'Total s ^ - / • .. 

• ^ .While there have been decreases"in ifunding .for programs and s-t'affing 
throughout the Departmervt, FHEO/has been held "harmless'" to a' great extent'. ' 
The following is a compa)"ison of program budget authority and a'dmiriistrative 
funds provided in the^ thiree major program elements within the De'partment.'. 



im -" 1981 . . 1982 . 1983 1984 
(Dollars in Millions') ^ 



FHEO: 



Program $3.7 $5.7„ $S.O- $5.7 $4.7 

Salaries & Expenses.. 16.4 21.1 " 22.3 • 23.3 NA 

' Subtotal.^. . 22.1 26.8 ' -27.3 29.0 ' 

Housing : . \ 

. ' • . . ■ " , • " \ 

Program • 28,837.6 27,184'.7 • 14,660.9 6,309.6 9,126.9 

Salaries & Expenses..- 242.7^ 259.9 -2512-^4 261.5 NA 

Subtotal ............ 29,080.3 2^,444.6". 14,^ai3.3, 6,571.5 



' CPD: 



X program .4,57415 . 4,39r-9 3,928-7 3, 908,0 3,^20^0^ 

SalariiBS & Expenses. . 64.1 63..9 62.2 6K4 . > NA * 

Subtotal... 4,638.6 4,455.8 3,990.9 3,969*4 

Furthermore, if one compares the change in the total FHEO budget frqm 
FY 1980 to^ FY 1984 to the change in the Depairtfnent "s total budget (both .in. . 
constant doVlars), it is apparent#that FHEO has been well • supported. The : 
FHEO budget 'remained unchanged 'these four years ($22,©b0,000 to $22,280,000-- 
a- l%*increase), while Jthe Department 's appropriation declined substantially/ 
1n the same period {$35,^687,mK in FY. 1980 to $10,410,660K 1-n FY 1984). jf 



Similarly, while FHEO staff decreased, the reduction was substantially 
less than the department as a whole. FHEO's on^board strength decreased \ 
from 610 in FY 1981 to 545 on June ao, 1983, a reduction of iil 0.7%; but the 
T5epartment 's on-board strength decreased by 17% as of June 30, 1983 '(from . 
-15,122 to V2,^98). 

Title VIII Program' . • 



• . The dr^ffreport would criticize the Department's record in the 
administrative enforcement of the Federal Fair Housing Law *( title VIII of 
► the Civil Bights^ Act of*1968,*as amended). The report would also indipate 
that serious questions -exist regarding the use of State and local agencies 
administering fair- housing taws recognized by the Secretary. as providing 
rightsand remedies which are substantially- equivalent to the Federal Fair 
Housing Law. . ' * . 



vie'beli^ve that the draft report, does not reflect this Department '-s ..' 
achi'evemen-ts und'er Title VIII of the Civil Rights Act of 1968, nor ;Joe.s^ 
it adequately address this Department's commitment to the Federal Faif-^ 
Housing Law. Further, we do not. believe that 'the conclusions made , ^ 

regarding State' and loc^l agencies are supported in the ceport. ^ . . . ' 

• The Department's records indicate that the 'member of fair housing' ^ 
complaints received increased from 3.039 in FY. 1980 to 5,112 in FY 1982.- 
a 68 percent i'ncrease. The number of Determinations to Resolve (DTR) made 
after HUD investigation of complaint.s increased by 23 percent over this . 
same oeriod. ' Cases with a DT-R were successfully conciTi'ated approximately ^ 
60 to ,65 percent of the time and in 50 percent of these cases, complainants^ 
wer6 provided with a dwelling.' • ' . „ . 

* During the same period, the number of States , arid 1 ocal i ties -with 
substantially equivalent fair housing laws Increased fr'om' 38 to. 69. HUD , 
referral of Title VI'II complaints to these<agencies increased from 410 in 
FY 1980 to' 2,679 in FY 1982 or a 553 percent- increase. Based upon data . • 
maintained by HUD in its Complaint and Compliance teporting System, the 
rtumber of cases successful ly conciliated by these agencies is comparable 
to HOD'S .success rate. ^ 

On July'l*2, 1983^the President submitted to "Congress proposed . 
amendments -to 'the Federal Fair Housing Law. The Administration s propos^^ 
reflects the President's commitment, as stated in .his State of -the Union . 
'message, to effective .enf.brcement of " the- Federal Fair Hous^ing Law as an . 
essential element for erisuring equal opportunity for all. 

For sometime many df'us have recogni zed, the enforcement shortcomings 
of the 1968 law. The "Department has been working on strengthened enforce- 
ment since this Administration took office. Under the Administration .Bill, . 

• the Secretary of HUD will stil 1 ^investigate and. attem,pt to conciliate a 
complaint filed byjan individual. • If the' conci liati6n effort fails how- 
ever, the Secretary wouLd be authorized to refer the complaint to the 
Attorney General with" a recommelndati on that he Or she commence a District 
court aaion for equitable reljef or civil penalty. .The P^-oP^"! J^J^^'-lf/- 

. a civil penalty of up to $50,00q:,for a first offense and up to $100,000 for 
a second offen$e. •■ ' ' , .v . . ; . 

The. Administr-ation BjU would 'make bi.gotry in housing ^ '^P^Pens-w^^ 
, proposition for those who di str.imi nate. -The new law would not. dniy^. deter 
discrimination but would provide offenders with powerful incentives to 
enter into conciliatfon, which we have found to be the fastest and most , 
effective procedure. On the averagfr, "conciliation produces .! settlement 
within one hundred days, which is.mach faster than any oouri<for administra- 
tive hearing processes likely to be. J ' . " , • .• 

The fair housing amen4ments .proposed, by'.the President' of fer. P;;.f;,P^: a^d 
effecii-Nte .fteans- to enf6r.ce fair housing, for all people. /.Tfi^y are^dvrect and 
clear: They broaden the enforcement process at'the.We tijne they streng- 
then the conciliation, process. . ' .. • •> y 



We recommead that the^ draft report be revisfed to reflect jthe commit- 
ment of the Department~to--st-ronger enforcement authority as evidenced in 
the Administration's prop'osed Fair Hbusi ng AdmendmentS; Act apd to more' 
'accurately describe th'e fenforcement efforts- of HUn and State and^ local 
agencies. • ' * 

■i c 

' The dr.aft report, on page 6; in di^scussing staf fing ,v indicates th§t* 
Fair Housi nVHeadquarters staff . assigned to" Systemic Title VIII investiga- 
tions was cut from five to tWo. The reference is footnote 22.* Thi^s . 
statement is incorrect. Headquarters staff assigned to systemic investi- 
gations, was reduced Tr cm four, {*4) professionals to two (2). Three 
professionals were affected by the'"RIF." -However, e^. person who was 
reassiga.ed to* another office, was simultaneous^ repldced by another *staff 
person .. ' • ; y ^ J , . ^ \ 

' The rpport, on page 9, states that at the jend'of the first six months 
of FY 1983 the Title Vlll^backlog stood , at 865. In the next^entence the 
draft report further states that only 1% of. all closed FHEO'.cases met ^ 
the requirement that investigations be conducted within* 30 days. We believe 
this paragraph could be misconstrued to .indicate tfiat. HI3D .i.Sy not processing , 
complaints 'properly under Title .VIII. The thirty^day requiTement relates 
only to the 'conduct of investigations. - HUD's tfackl og . (i .e^. , cases open 
more than 90 days),>includes a substanti al.' number of cases/ in which investiga- 
tion is complete and in which concil i^tion is underway. ' , . • 

• Historically, HUD has experienced difficulty in conducting investiga- 
> tions within 30 days, particulary in cases wherre substantial discovery 
'is required or where a respondent fails to vol unt aril y. cooperate- with the 
HUD investigation. Recognizing this, HUD protects the rights of complainants 
by notifying them of their right -to file suit within the allowed time rfe- 
'^gard"tess of whether HUD has been able to complete its investtgation of the 
matter. This procedure, however, does not diminish- continuing, efforts by 
HUD to attempt to complete its investigations within the time required 
under Title VIII. ^ . • • * * ^ 

:*In addition, the inference that HUD has not investigated c!fise.5 promptly 
by reference to c^ses which are over .90 days old. is ,misleading. Iri f act<^;\ ■ 
the language of Section 810 provides that only when a Federal court trial in 
'a civil suit is brought "by an individual is the Secretary required to cease 
f efforts tav resolve, the case informally. ^ . 

- ■ . - " 

In discussing the' backlog df cases jat state aiVd l,o.cal agencies,, the. 
draft report concludes that' the 'processing capability of these agencies 
is questionable. FKEO is committed to ensuring timely processing of referred 
cases. Clear guidance on this issue has been incorporated in all Memoranda 
of Understanding executed by' HUD and trfe equivalent agenci.fes since-t980. Oh 
August 4'of this year, this commitment was reaffirmed in a policy directive 
from the Office of the Assistant Sec:retary (see attached). We would also 
•point out, however, that state and local' agencies have had only a limited . 
time to develop theiV working relationships with FHEO and to begin to priori- 
tize housing cases under the FHAP. We expecr these agencies to improve the 
timeliness of their processing of housi ng .eases as the program continues. 



ERIC 



Comparisons of monetary relief between HUD and stat^ and local agencies , 
(such as thdse on page 16) must be viewed with, daution. Many state, and . 
local agencies emphasize /early resolution of complaints wherever possible in . 
order to obtain a-.unit.o'r otherwise minimize damages. Moreover, it jnust be ^ 
noted that the^^da'ta cn tonipengation. usad in«^the Commission's Comparison 
excludes aVl state and local agency activity in th6 post-conciliation phase 
of case processing. ' It; therefore;' faiVs to refledt. monetary re ief which 
theW'aqencies are obtaining .after publi- hearings, or as a result of'settle- 
ments' entered into once a public hearing .jas been scheduled. Although Such 
r&lief is not presently contained. in our. CCRS (i^: will be once our ADP modi^ . 
fications are in place), there is reason to believe that. if these resuUs 
were included, overall state and' local performance in ob't^ining monetary 
relief would ba greater. ' .• ■ - ' / - 

Th-e draft report, states on page 2l'that while HUD estimated it w"buld^ 
close 76^ systemic cases during FY 1983, during the ffrst six months ofthe 
fiscal year only 134 systemic cases were closed. Jhe report then, asserting 
a calculation from HUD' FY ^82 performance figures , 'determines that a total ^ 
nf 131 staff years would'be required to achieve*the tWO ^goal for sys^temic 
"closures in FY 1983 arfd FY,1984. and concludes that HUD staff allocations 
fail to provide the staff rieeded to accomplish this objective. ^ . 

As' indicatecf earlier" a the draft report, the As.sista'rf^ 'Secretary^ for „ 
Fair Housing and Equal Opportunity has determined that a. prfma.ry objective 
of the Title VIII enforcemint effirt is to expedite HUD' procedures for the 
^, referral of systemic cases/ to DOJ„ for the initiation of civil act.ions. 

Since HUD systemic cases generally involve issues most likely .to include 
^ pattern and practice issues^ investigation of these cases remains a 
' priority. . ■ - ' . ' 

•While the data on systemic closures in the first six months of FY -1983 
is accurate,. the number of eases involving systemic issues .is increasvn^w 
Further, th^ reliance^ closuR.e data" as the measurer of HUD systemic process- 
fn is misleading, since it do^s not reflect complaints 'under invest^^^^^^^ 
nr in co'nciliation. In fact, at the Close of the first half of . FY 1983 HUD 
Sad 346 S^h^ Hand and.had made DTR's In 6,6 of those cases. 

• / in vjew of-the at30ve, .we question the validity of tne conclusfon. basied 
' on Judged Za of s^s?emic case load and staff projections of Pfevious fiscal 
veals, th^HUa will not concentrate^ efforts on. systemic ^air hbusing cases. . 
W'Ahis regard,. the Office of Fair' Housing and Equal Opportunity will -ady se 
jE/ional dffic^s of the need to" provide for prompt processing/of c^ses which 
live systemic issues and take the. necessary steps to expedite, referral .of_ 
Sruccfssfully conciliated fair housing- cases to DO J for- the. mitigation of ^ 
''civil -actions. • " , ' . ' . ' 

Title v! 'Gomp,laint Processing and Complian ce Reviews 

•The discussion V Title VI/Sectii)n l^om()laint Pr°"ssing and 
cOTDliance reviews' focuses heavily on quantity rather than quality. This 
Sh i-s ?s mrspUced and gi.ves a misleading view of >the program. For ^. 
Sole the number of open Title Vl/Sect'ion 109 complaints 4ias had a 
Ssl i^JrLsrfrom f.Y ,-1981 to FY 1983, as\ the Commission draft points 

- ' ' ■ ■ ■•■ 298 
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out. 'But whli^ one examines, finc[1ngs of "apparent rioncoi^ipliance during that 
period, one^ find$-that they hav.e increaied from 10% of complaints, investi- 
x^gated in FY 1981, to 14% in FY 1982, to 24% in the f ij-st. hal f of FY 1983. 
Thus, the program has become considerably fnore effectiv-e in identifying • 
and cbrrejDtrTng di scrimjnator>^ practices. , . 

The Department's strategy in the last few years proceeds on the 
assuiftption tlfat we will 'never have the resources to conduct compliance 
reviews for more than a small percentage 'of the* 1 3,.5O0' reci pients .of HUD 
jFunds in any fiscal year. Thus, the^important element becomes the selection 
of those Recipients for review which are most likely to have compliance - 
problems.' To* acfcompl i sh thi s goal, we point^out that Field I0ff ice personnel 
^ (FHEO and program staff) generally make annual visits to alV HUD .entitlement ^ 
cities. and to most housing authorities. The observations of HUO <i eld. Office 
staff on these visits and their review af data submitted by HUD-recipie^nts 
can help' Regional Offices to concentrate their reyiewV on those -recipie/)ts. 
most likely to have prbblems'.^ the following table demonstrates that this 
. strat^egy is workingri. i . / - - , / ' ^ ^ ^-^r 

Year * . , . Percentage of Compliance Reviews - 

' V * V , With Non^QgHtfjl, lance Findings 

/FY 1980 .-I 0. . 5 : 

FY.1981 \ : 12 

FY 1982 -A - ^ ' I 23 ' 

FY 1983 (1st haU) ^ ^1 29 , 

The Gommissi-oh is in error in citing a stjarp:. decl ine in pro-am complianc 
reviews- between FY 198V.an(l V982 (p. 26). As not^d^ on page Q-IO of the Justi- 
fication for 1983 Estimate \the°number of somplianoe^ reviews^ was counted "By ^ 
authority through 1981, and\this procedure resulted,'^ in some cajies, in the 
double counting of recipients, ^Beginning in 1982 the number of reviews •aTTd^' 
the number of recipients' were equal, thus resulting in an apparent reduction i 
the number of 're.ci pienrts revi\ewed. ^ •c, ' 

. - ' • . . • A * ' i ' * * - ' ■ / ■ 

0 The Commission 'believer our compliance review goals for FY'^s 1983 and .198 
are ambitious. WhiVe there ona^ be sojjie shortfall in FY-^t^BS, we believe'the 
FY 1984 goal will be reached be^cause of the i ssiiarice.of 'the deskguides referre 
to in note 109 of the draft report. These guides, together with training of 
Regional compliance staff and in(;reasecf use 'of desk audits, i.e.-, examining ke 
compliance data, from a city befor^e goina on-site aad thus obviating the need 
foe travel to communities not likely&to have problems,^h9.uld enable us to 
achieve our numerical objectives,^ while, continjjing to improve the quality of 
our rdy'iews. • ' * \ ' • ' 

y The draft report (p.p. 28-30)3cites HUD's inattention' to' reviews of Lt)w- 
Income Pub.lic Housing. The number ^f reviews in the HUD Atlanta, Chicago,' 
and Fort Worth \Reg ions has markedly ^increased J n FY's 1982 and 1983, These 
-Regions contain^ tihe largest numbers of PHA's with segregated oV. racially 
identifiable housing patterns. Increased number's offindings of apparent ^ 
noncompliance and cpmpliance agreements have^been the result. It has not 



. - • ,^ . . ^ 

been nenfessary to re'sorf to,the administrative hearing procedure -^o secure 
compliance, altho^jgh "that tool "remains at- hand if a PHA proves truly recalci- 
trant. ' ■ . , . ' 

... • . • ■ . ■, < ' ■ ■•( 

( The Headquarters Investigative UniT^cited at p. . 25) had .pi anned- to use 
innovative -techniques to conduct large-city r,eviews, especially in- the CDBG 
program. It proved infeasible not only because 6f travel cosjs, but because 
it would have required a. far greater .expenditure of itaff than had been 
contemplated, at -a time' of increasingly scarc^ resources. The Reg;j onal ^EHEO 
Offices have conti<nued to conduct large-city EDBG- reviews, the quaVity of 
the reviews has continued to improve, "and*it should improve "stil 1 further 
after issuances of t>ie CD3G Deskguide and 'training. . Headquarters Program • 
Compli/ance Division staff have continued" to participate in Tlegional _ 
cdnipliance- reviews, both to aSsist^Rfegibnal starffrand to learn from them. 

VoVuntary Compliance Program. \ , ' " " j . « \ » 

\ The draft prese/ited leaves the impression t'hat the Community Housing 
Board activity i^-the only Vol untary.,compliance program underway because 
the' repo-r\ does not include other, voluntary program elements. We believ*. 
our voluntary efforts go MTar .beyond what -the draft describes. ^ I 

K Tbis Administration has recognized that ther^ are measures in. addition 
to compliance and enforcement actions to achie^ve the equal^ opportunity ob- 
jectives embodied in ffivil. rights laws. We have la.,unched a program of 
"Voluntary -Cofcliance" wtiich will alloWus" to better address th6se situa- 
tions where institutionalized practices, or their results, have discriminated 

'against pFotected classes. . In ,many.of ;these caseV, the voluntary efforts _ 
'of the public and private sectors can work mord quickly hnd effectively to 
achieve change, thus allowing us to target our .enforcement .resources. The . 
m^^rial which follows -describes that program.- - 

. In 1972, the Department established the Off ice ' of. vjuritaijy Compliance 
to administer programs designed; to carry out Sections 8Da(e)( 3), (5), and ^8} 
and Section 809 o'f Title vHr. -Vithin^his Office, the' I^i vision of Housing 
and Community DevelopmefttHs responsible'for worki ng with national organiza-^ 
tions, firms. Federal agencies.' and state and .local\governments to assist . 
them/ln developing voluntary fair housing .programs- an4 poli.c^ies.^ • 



Listed below are programs that have befen 'developed, and implemented and 
which meet the objectives of promoting equal housing, opportunity, through 
cooperation of the public and private sectors: _ 

. Volunt ary Affirmative Marketing Agreements (VAHA) . • 

J ' ' ' ' ~ ' ■ 

■ the Office of Voluntary Compliance success.fu\ly negotiated and 
maintains affirmative marketing agreements with the top housing industry 
groups, and over 1 ,-200 local real estate groups. . 
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'Successes have been achieved in the pursuit of the followtng 
goals: . " 

'promotion of a broad equal opportunity program designed 
to assure that housing will^be marketed on a non- - 
discriminatory basis; implertientation of programs and 
activities to acquaint communities with the avail- 
ability of equal housing opportunities; establishment 
of office procedures to ensure that there is no denial 
of equal professional . service; promotio^n of the 
Involvement of more minorities in the real estate . 
, industry; makina educational materials and fair 

/ ' housing training available to real estate- associates 
and brokers; and making materials available which 
explain the commitment of signatories to fair housing. 

National agreements' to promote fair housing have been signed with the 
National Associations of Realtors, Home Builders, Real Estate Brokers, and 
Real Estate License Law Officials. Presently, there are over 1,000 individual- 
industry group member voluntary plaas and agreements in execution across the 
country. ' The Agreements have led to continuous dialogue, discussion, and 
fncreased focus on fair housing within the-real estate profession. Increased 
use of the Equal Opportunity Logo, fair housing training of real estate 
professionals, distribution of material on fair housing obligations of the 
real estate industry, are some. of. the accompl i shments of the effort. 

, 600 Community Housing; Resource- Boards Organized an d . ' 
• 5.5 Million Dollars rn Fundinig: Support Given to CHRBs 

All voluntary aff i rmative marketihg agreements require HUD to organize 
Community Housing Resodrce Boards to assist signatory industry groups in 
monltoMng and implementation. These Resource Boards consist of a cross 
sectior^J'of representatives of influential community organizations throughout 
the metropolitan areas. that have an interest in fair housing and equal oppor- 
tunity. At the present timeK::600 Resource Boards are functioning. 

The intent of the program'is -to support activities that bui^ld the 
effectiveness of Resource Boards and increase thei r. capacity to effectively 
plan and carry out activities that assist signatory realtor boards in fully 
Implementing thfe conditions of the VAMA. Resource Boards monitor the local 
real estate boards as well as augment their education/outreach efforts. 

Funding for'the CHRB program began in FY 1981 w^^tfTrn^aRpropriation 
of $2 million followed by a 1982 appropriation of $1.5 million, $2-raimon 
in 1983 and 1 million In 1984. Decreases in appropriations were due to^-.^ 
obligating delays early on in the program. These delays have now been 
rectified and the obligations are matching the appropriations.. We expect 
th^t the program will return to its full fundi ng level in the future. 

In FY 1982, HUD funded 90 Community Housing Resource Boards, Eighty- 
tQT\ mr.ro PHRRc mci^ivpci funds in Seotembcr 1983. \ 
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New Horizons Fair Housing Assistance Project • ^ . 

The Office of Voluntary Compliance conceived and implemented theJiew / 
Horizon^ concept and has established 50 New Horizons Programs nationwide 
The New Horizons Pro^-am was designed to enable the Secretary to carry out 
the leqislative ma^ndate of Title VIM of the 1968 Civil Rights Act, as 
amended The l^retary is requi red" under Section 808(e)(3) "to cooperate - 
wU^a^d re^^^^^^^ assistance to Federal. State, and local and other 

DUblic or flfivate agencies, organization, and institutions which are formula- 
ting or carrying on the program to prevent or eliminate discriminatory 
Dractices." and Section 808(e)(5) /"to administer the programs and activities ^ 
felatinrto housing and urban development in a manner affirmatively to furt.her 
the policies of this title." 

The continui^ng intent of the New Horizons Program is. to expand housing 
ODtions by en'couraging states, counties, cities and towns to util ize^thei r 
'locll strategy as a wayto develop and structure a broad range ef activities 
i^the governmental. pMvate and public sectors which seek to affirmatively . 
promote fair housing. 
- The New Horizons Program is an action oriented effort that is based . 

upon a fair housing strategy developed after a ^^"^""^V^^.tftPnv'^rs built 
its fair housing problem and concerns. The comprehensive strategy is built 
upon four components: .education, assistance to minority '^^^^..^^ ' 

comDliance and special projects. The program requires shor.t and long range 
Ss ^Sat can be measured, time frames for the implementation and completiQn 
of activities and- the identification of resources to be used. 

Comprehensive strateaies have been implemented in both-"large and 
small cUies with activit es developed to meet local needs. They include: 
deve OP ng"a'^r housing ordinances; city-wide educational efforts; housing 
counseling; anS establishing affimative efforts witji financial institutions. 

^ Two (2) major initiatives Were acromplished this year that fostered 
Dublic/prvite sector cooperation. A sharing of success stories and increased 
dia iquroffered a promise of cooperation between the public and private 
JlcS that w??l iSpact on discriminatory practices in the housing field. ^ 

Pii^lir/PrivatP Par tnership Symposium s Held Througout the 
:* Nation - Almost 2000 Partic ipate at Six Re q ior\^ l bites . 

The Office of Voluntary Compliance organized and directed six regional 
Svmposums on Public/Private Partnerships for Housing Opportun ty. The 
broad ranqe of discussion and dialogue focused on the success stories . 
rela?e5?tf public/private sector cooperation. This effort was in response 
. to Pesiden? Reagan's call for Private sector leaders ip.and cooperation 
with the public sector in solving complex social problems. 

Major real estate organizations, financial "JP'"^!^"' 
city, state and Federal officials, participated in and attended the six 
regional symposiums. . - r»«'-. 
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•The symposium series provided a forum for dialogue; any presented the 
opportunity to explcfT^e the concepts of public/private partnerships and 
voluntary action. Ideas, experiences, case histories and in-depth discussions 
were held with leaders who represented a broad range; of interests. Existing 
public/private partnerships were discgssed/ 

. National Community Housing Resource Board Conf ereryce - 
September 1982 - Event Attracts 400 ~72 ' 

Th? Office t)f Voluntary Compliance planned and atcomplished this^ major 

Departmental Initiative. More than ^00 people from the public and" private 

sectors, represent^ing all regions of the country, attended this conference 
aimed at enhancing understanding of the CHRB process and goals. Major real 
estate organizations, city and state officials, HUD staf^ participated and 
were in attendance. ^ ^^^^^-^^ 

The voluntary compliance effort is primari'ly^Jmplemented in^area' 
offices nationwide. This enhanced responsibilTty at the local level- ^ 
enables local^governme/it,, corporations a nd^tizens to pafrtici pate 
in responding to long-standing social problems through increased 
cooperation that can institutionalize equal housing opportunity. 

. Coordination of Federal Fair Housing Activities < * 

,• • * ' • •• 

The draft report cites HUD's fail ure to develop regulations to imple- 
'.ment its respons'ibilities for coordination and leadership of federal fair 
housing activities. However, the draft does hot continue to point out 
that the Department believes ^that the ber.ter time to develop such 
implementing regulations is after the amendments to Title VIIJ have been 
adopted. To develop regulations to implement ^a law which will change in 
coverage, definitions, and sanctions would be a terrible waste ot already 
scarce resources. The Department will move swiftly to develop such regula- 
tions and to carry out its leadership authority when the. amendments have 
become law. • ; 

Once again, thank you for the opportunity to review your draft reports 
I hope the materials I have provided will help correct the inaccuracies 
and provide a perspective which is presently lacking in the draft. While 
all of us understand how large the task is and how limited are the resouces 
to' carry it out, I sincerely believe that this Administration has taken 
^ajor steps to improve civil rights performance and to strengthen the law 
to better serve us all. * ^ ' ^ 

Sincerely j^OLTS, \ ^' 

,^.^^ntonio Monroig 
. Assistant Secretary 




Enclosures: Technical Corrections " 

Memorandum on Title VIU Recall Policy 
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TECHNICAL CORRECTIONS 



Staffing - " . , ~ 

in FY 1980 the FHEO Staff wa^s increased by more than 13 percent • ^ 
rather than 12 percent. 

In FY 1981 HUD initially sought, to increase the FHEO staffing : 
authorization by 23.6. percent rather -than 19 percent. . / ■ 

Title VIII Program \. ■ ^ 

page 15, Re:" Monitoring of State and Local Performance (end of 
footnote 601. In FY 1983 considerable activity, occurred \r\ the . ^ 
resign of FHEO's :ADP monitoring capability for State and local ^ 
complai^t^processing. HUD's Office of Administration has committed 
resources in FY 1984 to implement these'ADP improvements. 

Paqe 17. Re: Training Vf Regional Staff on FHAP Implementation. 
The language appearing aftlr footnote 65 through footnote 66 should 
be'deleted and replaced with the following: 

HUD.'s Office of Administration has indicated to FHEO that 
. sufficient funds will be available to permit a FHAP train- 
ing session for Regional staff in FY 1984.. 

• It should also be noted that Regional Title'VIII staff will receive " 
•train nq in September 1983. The training will stress the nead for 

' SnJn the unifo^ coo^plaintNnohtoring system is m Place and the 
Handbook .is issued. '.Consequently, we anticipate that ,we^wi-ll not lack 
the means to conduct our monitoring responsibilities.,,^ 

•Phae 19 Re: Systemic Complaint' Referral Activity 'm^Y 1981 four 
c..tiic cases representing 17 individual complaints/ were referred to 
£ "^Dur n- Y ?r82 thre'e systemic ca,ses representing ten ladi vidua 
romolaints were forwarded to DOJ. Since the beginning of FY 1983 four 
s^JemlJ cases representing 30 individual complaint/s were referred to 

DOJ. . . ■ : / 

program Compliance . ' ' , . . 

• Paae T. Nbte.4 - Change final period to comma, and add "and in . 
' ^ . Federally-conducted programs. 

•page 1, Note 5 - Line 3 St>ike the word "unreasonably.-"^ ' 

Paae 2 Note 5- - Line 3 - Change to rea^: "discrimination based ^ 
Pa^ 2. Note b. ^1^^^^^^ ^^^^y^ national origin, sex. age. and 



II 
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handicap.' 



Attachment.' 

' - . ■ , . . (Page 2 of 2) 

Page -4, Note d/ Line 2 -'Change "1984" to ^M983-^* ^ . „ 

Page 10, Note^SB*- Line 6 - Change Mr. Madi son -s Aitle ffom "Special 

^Assistant" to "Supervisory EO Specialist." 

Page 12, Note 49, Linr 1 - Chrange spelling of Mr. Pearl's first 'rrame 

to "Laurence." • 

Page 13, Note 50 - Line 2 -^Change the words "of thi s *ypar" to^"irt 
^ ^ .'FY 1984" " ' ■ . • 



Line 6 - Change "Complaint" to "Compliance." 

Page 24, Line 7 - The third and. fourth words are transposed. 

Page 25, Note 99 - Line 1 - Change spelling of Mr. Pearl's first name 

to "Laurence." • ' > 

Page 28, Line 7 - Change "HUD" to "FHEO" - The assessment referred to 

was an FHEO assessment, not a D^e'partmental assessment. 

Page 28, Note 110 - Line 1 - Typo - "program." 

page '29, Line 5 - Change "HUD" to. "FHEO." . 

^ ■ ■ ■ ■ * • 

.page 30, Support for Voluntary Compliance 

Line 7 - local groups of, real estate professionals should 
read: local Boards of Realtors 

Footnote .131 - James C, Cunningham, Jr., ^hould read: 

James C. Cummings, Jrl " - 
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■DEPARTMENT OF HOUSING 




OFFICE OF THE 



URBAN DEVELOPMENT 
20410* 



iirrANT SCCRETARV FAIR HOUSING 

AND EQUAL OPTOWTUWIT Y 



m i 1963 



IN NCPLV NCrCK i 



MEMORANDUM FOR: - All Regional Administrators, S 

■■-»"■■. i . ■ • ■ 



ATTENTION 



All Regioool Diijectors 'of Regional Fair Housing and Equal 
Opportunity, E ^ ' 



F^OM 





antonid Monroig, Assistant Secretary for Fair Housing and Equal 
Opportunity, E ^ ■ . . 



Pdlicy re: Recall/Reactivatibn of Conriplaints; Time Frames 



SUBJECT : 

\ ■ ^ - - . 

The Office of Fair Housing"^ Elnforcefhent and Section^ Cpmpliance^os recommended 
) and I have approved the following policy regarding the above rr*«^renced -subject: 

L That the language currently set but in 24 CFR I I Si Recognition of Substantiplly 
Equivalent^Laws, at 'paragraph llS.8(b)(5), be modified to establisTi a 45 day 
average processing time as the standbrd for'completin^^an inv^estigation, and where 
^ applicable, setting , q domplaint for con<;ilidtion. As it .currently reads, the'^^ 
regulation sets out a 30-45 day "average"* processing time. The amendment to 24 
CFR 1 15 now pending in OGC will be modified to reflect this change bef(| 
publication in the FEDERAL REGISTER. 

^ \ . ■ ^ ■ . ■ ^ - 

2. That the* specif ie 30/60/90 ^gy tinie frames currently in use 
Memorandum of Understanding be retained as the appropriate' 
reference" after whichNHUD will recall/reactivate complaints absent an e 
ogenc/s clear demonstration that, in foct, timely processing has occurred, 
j-eosonably be>xpected to occur. 

1 hoNje concluded that ' these time frames are consistent. The former r,eprese^ 
average processing tinr\e for all complaints and is a general guideline for measuring 
performance. The latter are the p>oints in time at which eoch .individual complaint will be^ 
considered for recall. 

These policy determinations regarding timeliness of State and local ogency processing 
in no way o^ridge HUD's right to recall a case at ony other point In time where the rights of 
the pkirties or the interest of justice rec|uire such action. AM Regional Offices should 
carefufly monitor- equivalent agency compriance witb the 30/60/90 day "periods oi 
reference." 




\ 
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UNITED STATES 
COMMISSION ON 
CIVIL RIGHTS 



1 121 Vermont Avenuo. N.W. 
Washington; D.a 2042S 



(.•■ 



■\ . 

OctobeAaA, 1983 

OFCBE 

■ . • • 1 ■ ■ ■> 

•^Revised Civil Rights Division Chape« of Enforcenrent Report 

. I . . ' ' . \^ \ ■ ^ V 

Linda ChaVez ' ; a 

Staff Director * ,. • 

. , . ,■ ■ • ■ V ■ 

I am attaching. for y6ur review and approval « copy of tf^e draft * 
enforcetnent report chapter on the Civil Rights Division, \revi«ed in 
response to the ageticy'-s .comments' and furtHfer research and .polishing. 
Also attached are copies of the Division's comments and the draft it 
rlsviewed. 

\^or. the mosf^fert, the Division did not provide technical corrections or 
new" informati^Si«a could use. Rather, it objected in general terms to 
our ovefill assel^ment and provided its own. We had anticipated and, to 
some -extent,, already responded to such objections in the draft sent to 
you and/the Conmissioners. We have made further changes along the same 
lines ia this latest, draft. ^ 

Our general approach has been to add information on the, Divis iota ' s 
achici^ements so far as-we were reasonably confident of accuracy and to- 

. summarize major Division views differing from the Commission' 8,^ with • 
references to documents provi !ing both viewpoints in detail.. We believe 

^his approach indicates, the t .mplexity of the issues , without ' unduly 
extending the chapter or ovei rhelming it in technicalities. We also 
believe' it offers a better bi ance and more effectively show's the 
Commission h^s considered op osing arigumcnts than merely presenting our 
views and appending the Assi Varit Attorney General's speech to the SAC 
Chairs, as he suggested. \ 

The following 'sequentially sumijarizes our responses to the comments. 
Resources ' , 

The Division said we should recognize that most agencies have h^-nn 
squeezed by the administration's, efforts tp^economize and that vt has 
endeavored to get as much o: more done wit!;* less. We have noted! the 
efficiencies described and suggested they may have mitigated the impact 
of ataff losses. /. 

The Division also cited th«i adminstration' s success in obtaining 
increased funds and staff ior its activities in FY 84. .We hav6 not made 
this change because Congress has not- yet adopted an FY 84 appropriation 
for the Justice Department. We have asked the Division several times fc 
an update on its funding for both FY 83 and FY 84 «nd still are awaitinj 
« response. 307 . ' * 



Voting Rl^ta Act IpplcmenVation ^. * 

° — [ ' ' . . • ^ . 

We had not received a reply to the Conmiss ion" s- inquiry. .on voting rights 

'enforcement at the time we transmitted the chapter fot affected agency 
review. Thd^draft eent to you and the CpamiBsioners included : some 
revisions based- on preliminary st\i4y of that reply.. la consultation with 
OPPR*s voting tights staC^ we have incot'porated additional information 
from the comments* ^Specif ically^ we. have mentioned efforts toward more 
eystematic monitoring, enforcement cfl amended ^ect ion 2^ and - 

-implementation of the new\Voter assistance provisi,oh$, also noting some 
limits in th^se initiatives pr quest io'ns that cannot yet be resolved.^ We 
also have jnentioned: the^forthcoming General Accountirife Otfice s^udy, 
which we understand genierally confirms our alssessment of voting^rights 
monitoring* . ' . ^ 

Based on'the DiViaion.'s comments, we have modified our discussion of the 
use of examiners and observers, eliminating the suggestion that ■ it'ita.s 
not followed up .where the Commission identlf iei problems. Tha question 
f how the Division targets jurisdictions for examiners and observers 
II has not' been answered satisfactorily, and we so note. 
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Other Enforcement Issues . ' . . - 

the Divi'si'on had two ma^or cricici^s of this section. First, it said 
understated its achievements. Some problems in this area, such as the 
scant treatment pf criminal prosecutions, we already had taken steps 
toward correcting in the draft s,ent to you and the Cofumissioners. We 
further have amplified our discussion of these aqxivities. We also have 

^updated and expanded the^'^Division's Vecord in employment cases, using 

* information from Che comraerits' and oun own monitoring. 

^ . ■ ' I . * " . . . ' 

We have not expanded our discussloa of innovative Division liti^atAon as 
recommended. The list of examples in the comments , did not provide enough 
information about Xhe cases and, further, /included some that may ^ 
' repYesfent at most new areas of Division involvement rather than truly 
ground-breakingWproaches. 'We asked for further informatScn and were 
told it could take some time to assemble.; Lacking the basis to form an 
independent judgment; we 'simply have noted the comment and our ^ 
outstanding request. ' / ' 

/ ' ' ' 

The Division's second'crificism is that our discussion lacks objectivity 

and should include bothan explanation of its positions and where the ^ 
Commission befieves they depart from "the national consensus and ^ 
agendi." This and the cf^se-by-case comments following epitomize the 
fundamental Dolicy^ debate we have been engaged in for the last several . 
years. We, therefore, have spughp to clarify both viewpoint* and 
' indicate, without rehashing, the complex arguments .involved. - 

Sp'ecifically, we have noted the Division's general objection and- prefaced 
our discussion by stating the issues are complicated and the policy 

3.08 ' \; 



differencea fully spelled oat in supporting' documents cited. Where we 
had not ^li{)eady done so, we also have summarized ^tfci'^Division* s view8-"»on- — 
major issues, using the speech to the^SAC Chairs and^ similar statements.^ 
In additio|H ^ we' have noted the Division's comments on its actions in '.^ 
specific Cases* ' ^ . . 

The. comments on this part verified *our infereric.e that the Division* has. *g 
adopted an intent stanj}ard iot fair housing'' cases 'arid provided. & 
rationale for this policy shift. ^ Since we had not seen the Division's 
reasoning on this point before, we asked OGC for a fu>:ther review of the 
cases. According to OGC, the Division* s statement > that "lower courts 
^iave reached a-'cdnfusing variety of conflicting results" is inaccura^te, 
and its reliance on the>Supreme Court's .rulipg in Arlington Heights 
misplaced* We, therefi»re,'^ have not&l. the Division's position but also 
indicated, 'more clearly thef prepond^ance of case law supporting an'^ 
efcfects test und^r Title yill. J 7^. - 

Coordination • ' 

The Division commented that experience with the Executive order hajs led 
it" to reduce its estimate of staffing requirements. In view of ^imrta 
and delays in coordination activities, we continue to believe more staff 
are nee4ed. We, howeverj hav^ noted the comracsnt* , 

Tfie Division faulted our discussion of regulations for misrepi-esenting ' 
the coordination Section's plans.. Since this criticism reflects a 
misreading of a notp that* clearly appJLies only to Title IX, we have made 
no change. The Division also criticized the discus 8.i on for failing to 
^indicate it had revised its estimate of the number of coordination * 
regulations required and issued a prototype section 504 regulation 
instead o£ ,a coordina{:ion regulation. We have noted the comment about 
the' revised estimate.^ Since ph^ chapter already discussed' the prototype, 
we hav^ made no change on this specific pf>int. We, however, have noted 
the. Division's objection'^nto our evaluation of the prototype and'.clarif ied 
the basis for our view. ^ * 

The Division also said we minimized its role i^ Reviewing agency 
issuances^. We have revised to note considerable activity in this area. 
We have made other revisions to indicate more clearly that the Division 
can continue efforts to ensure consistency even without new coordination 
regulaj;ions. Finally, w§ have noted the Division' s^iews that it can 
identify technical assistance needs adequately apd added information 
about its review of training programs. Wc have not further modified our 
dijscussion of program monitoring because we did not knowJhow to interpret' 
the statement that "expanded on-site presence in Che agencies. was 
stressed" and, despite request^ received' no clarif icaticm. 

OGC is reviewing this draft for legal sufficiency. Since we have 
conferred on the revisions, I expect only minor 'technical changes will be 
required unless, you wish further changes. 30^ * 



'ca'rlier order had tiot been followed. Further, ^in response to -OFCRE 
sta££ '£oIiowap on. this point , OFCCP staff replied that they know of no 
basis for justif yipg th e Deputy Under Seqretary*$ assertion th&t the new 

n?£M:^ra^rTfx>und in OFCCP cotnp^liance. ^ Xin factv£ OFCCP staff most * 
familiar with WEAL matters specifically contradicted it.) Finally, OGC 
said that courts ^have^split on^the pre^ward review mattery rather Chan 
ruling uniformally in a manner that und^i^cut the leverage posed by 
preaward revi^^ws. 'Further, the comments- failed to note'that OFCCP " 
skirted t.his legal cohfldcf in 1^7^' by esta^blishin^g expedited hearing 
procedures ^for contractors -determined ineligible to recejLve Federal 
contracts..^ ^ . ' 

The changes that ve could make ar^cited throughout th^ section as 
' "Collyer Letiter and Enclosure."^ A few. new telephone interviews to OFCCP 
staff 'also are cited in the qhapjter to^. reflect farther discussion with / 
them over isome of the Department's comments. • 

. ■ ^ . ■ r ^ ' 

Conclusion - ' ' / v 



Consideration of ^the agency comments lias led us^in some specific areas 
to moderate our conclusions,, but we have not found it neces^sary to ^Iter 
the overall thrust of the draft reports . . > 
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As necessary, OGC h&sV.reviewec^ new material.,. Unless you have further 
changes, these chapters are ready for resubmission to the Consaissiqners* 
If you wish, we can discpss with you more fuHy our* handling of agency 
.comments .on these* secti'ohs. /■ 




DEBORA5/T) SNOW , - , 

AssiscSnr Staff .Director 

For Federal Civil Rights Ev. luatiojn 

AttachmenCs . 




us. Department of Justice 

Civil Righls Division 



Offlc€ of the AttUtant Attorney General Washington. D.C '20530 

« " • October ll, 1983 



M9.. Linda Chavez ' ' 

" "staff Director • ^ , « . • 

^ U.S. Coimniss.icin on Civil Rights 

.1121' Vermont Avenue, -N.' W. ' 

Washington, C. 20425 • „ 

, Dear Ms. Chavez: . ' 

■ ■■ ■ ' . . ^ ■ , . 
Thanlc you for sharing the staff draft of the proposed report 
on the Civil Rights Division. We have carefully reviewe'd the draft 
*and, I must say, I am- shocked- and surprised by the factual inaccu^ 
racies and faulty .analysis throughout. I hope that- by setting ^ 
■ forth the facts and a mor^ a'ccurate description, of the pui^pose and ' 
effects of' our*policies in some detail," ij: will assist you in 
revising the draft to present a. fair appraisal of the important • 
work we are doing. ■ • . ^ ' ^ . 

Resources . The assessment that the appropriations available 
for the Division have not kept pace'With inflation and, , therefore, 
less resources are being devoted to civil rights enforceinent than 
in .1980 fails to tel'l the whole story. First, virtually every . 
government agency^has had to face a serious financial squeeze in 
the Administration's effort to cut costs and increase efficiency. 
- Our activities, as important .as they are, have not been exempted. 

What we have tried to do — and I think we have succeeded — is to 

q'et as much or more done with less. This has taken a number of ' 
forms. First, we have- expahded-the use of our ADP litigation 
-support system" to allow lawyers to handle more (and m.bre ^complicated) 
cases. Second, we ha<re increased reliance oo paralegal, part-tim^, 
student "and temporary peirsonnel. These efforts have released 
lawyers to address more legal issues by freeing them from neces- 
sary but intrusive non-legal work. As part of this effort, 
for example, "we have recently hired a full-time statistician 
consult with , and advise bur Title VII trial teams. Finally, we 
have taketi some„st.eps to reorganize and red.irect our activities 
in waysVhat emphasize new priorities. estabHshed by Congress. 
For examiJle, we have established a special unit, to enforce the 

, recently amended* Section 2 of the Voting Rights Act. (The^ . ' " 
sub;jequent discussion under Voti,ng details the success of that 
unit.) Additional reorganizational efforts are presently under < 
consideration. ' n- - : " > 



While no' head "of 'an agency would ever concede ,that resources 
are abundantly suff icient, .Ve must live end operate in the^real 
world of budgets and scarce dollars. In that real world the Division 
has ac-compli^hed a great cdea;L ^*ith limited resources. Moreover, 
^ because of increasing respdnsibHities the Administration obtained, 
from Congress a significant increase for the Division in the 1984 J 
budget (15 positions and .$885,000) to enforce new provisions and 
lnc?ea-se ADF- litigation support. This was, one of the few increases 
granted to arty compon^ret of the Justice Department, signaling the 
sericSus. view" taken of .our enforcement responsibilities. 

in 'the sections which f'ollow, I spell out in sbme detail' not 
onlv"thfe inacduracies in th^ report, but the enforcement strides we 
have been, able ^to achieve, -even with our lim^)^ resources. 

t* Vesting -Rights Xct ImpTementation . ^The draft'report (pp.' 10- , 
.16) con cludes that because of resource limitations . this e"ort has 
been -reactive," that =there is no procedure for "systematically 
identifying jurisdictions that fail to file" submissions uqder^. 
Section 5, that federal examinees were not sent to jyr isdictions . 
where "the Commission identified problems," and that the Division 
had not responded -to earlier' Commission ^ inquiries. , . , ' 

Let me first note that on September 21, ,1983, a deta.iled . 
response was made to" many of. the Commission's^ quest ions-^on the 
voting, program. I refer ^ou to that response (copy attached) which 
I believe will correct many of the misapprehensions set forth m 
"the draft report. V , ' • . 

As mv. letter of September 21,^ 1983' documents , it is inaccurate 
and unfair to 'discuss this litigation *ef fort as -reactive or to 
■ SSnclSde we Save -r^ot taken systematic steps to require jurisdictions . 
to seek pr'eclearance. Indeed, tn Mississippi- every countyVs 
recJistricting has been submitted under Section 5 precisely because 
S such sys?imatic efforts./ A similar effort is now underway in 

Louisiana.. / « . ^ 

*/The draft report (p. W n." 35 -36) notes that. the. GAO is conducting 
/I^udy of the^Mvision'/voting rights enforcement '^effort. We are 
fdJJsed ?hat this study^yis nearing completion and -^y be^released • 
" in the near^futuFeV^e/^uggest the Commission may wish to obtain 
and consider this report when it is available. 




•a ... 

The complaint that we failed to send »examinerS to conduct 
registration in jurisdictions "ideritified" 'by the Commission In 
Mississippi and Georgia is hardly cause for concern rin light of ^ 
the actual facts and the steps we haye taken in those cqunties 
(Clalrborne and H'i^ds Counties in Mississippi and Johhsorf County 
In Georgia) . . , * . — . . . 

.1 • ■ ^ ' , ■ . ' 

Firstr let me point out' that tinder the Act the Attorney 
Genetal has .the responsibility to send examiners when he 'determines 
and certifies that certain statutory conditions exist*!vfthiri 'a. 
jurisdiction* See 42 U;S.C. 1973(d/ . That determ^ination now and ^ 
historically )ias been- made on the basis 6t a full* investigation of"^ - 
th? facts. Examiner"^ are npt dispatched uhiesS suoh a- state of , 

facts can be certified and the simple "identification" of a 
jurisdiction by the* Commission i^ legally insufficient to do more 
than cause such^an inquiry to be made. In fact^ ve have spoken 
with persons inr Clairborne County in each of our *standar<l pre- 
elecftion surveys and laave uncovered ho evidenceXof racially-bajsed 
impadimer^ts • to votar registration. Moreover, black electo'ral 
successes -in this 75% '^Black county also should be noted. Our 
information indicates that ^blacks occupy the position sheriff ^ 
tax 9ollector/assessorr circuit clerk and registrar, superintendent 
of education r as well as all five seats on the^ county school board,' 
and a niajority of the board of supervisors and of the election 
ccogunissibn. \?^salso routinely contact minorities in Hinds County. . 
According to our\ latest information, the major, concern with regard 
t9 voter registration in Hiods County was, as of June 1983, that : 
there was such a large .number of recent new registrants there, might 
be problems in processiyng the registration papers; this. influx of 
new voters was the result of additional voter.- registration oppor- 
tunities provided by^-the county on JSaturda^ys and at decentralized 
locations . | ; ' ^ \ ' 

With regard to intimidation and hatassment. by the sheriff o'^f 
Johnson County, Georgia, we obtained information in this regard 
during our coverage of the 1980 primary elect ion there (we had 33 
observers). This information was tiirned over to our Criminal Section 
whicl> was ipvestigatihg the sheriff's activities. After a thorough * 
prosecutive evaluation of the FBI reports that investigation has 
been^closec^ We are- now in the process of analyzing the information 
prociuced by that investigation to determine whether it is appropriate 
to pursue the matter furth\er civilly. * , • • 
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Finallyr on the question of resources, it- i3 true that 
personitel In the Vot ing» Section are pressed to keep upj with 
their workload.* The level' of overtime in this sectron"during the 
avalanche of submission^ following the 1980 census was the highest 
in the 'Division, it is also true', however, that the Department has . 
co-operated fully in .making sc-arce resources available for this 
important work. Not only does th? 1984 budget call for substantial • 
increases, even prior to that personnel were detailed from other 
parts of the Division and the Department, extra part-time help was 
authorized and efficiency was increased through augmented ADP and 
microfidhe equipment. I am extremely proud of the record we have 
compiiedj a. timely response to evetfy single one of thousands o£ 
section 5 submJjsflJions; an effective outreach to make sure changes 
were not implemented without preclearance; successfully defending 
the pubUc interest in t^ilout suits; and, mounting an affirmative 
program of bringing suit agairVl: jurisdictions in violation of 
.newly amended -Section 2. SucK^n effort should be publicly 
commended. ^ ^ ■ ' / : ' • , 

• ' - ' ' 

' . Other 'Enforcement issues (pp. 17-25) 

This section of the draft report follows a brief acknowledge- 
ment 'of two examples of innovative litigation, with a strident 
criticism of positions taken by the Division in and out of court on 
a broad" range of issues. The list of irjnovative cases is woefully 
incomplete and the criticism of policy ireversals" provides more 
heat than light by categorically condemning Division positions 
without any discussion — c3r even legitimate description — of 
their merits; A more complete and balanced description of both 
subjects follows. 

BeSoc^ taking up these matters, however, I must register my 
total consternltion at the relegation of one of our most vital and 
significant programs to a footnote on page 17 of the draft. The 
successful criminal prosecution effort of cases of racial violence, 
involuntary 'servitude and police misconduct rank among the 
Division's proudest achievements. We receive and process abgut 
1,000 complaints monthly, receive and review 3,500 FBI investiga- 
tions annually, and present approximately 75 matters to federal 
arand juries and bring over 100 criminal charges to trial each 
vear. This is a program that has nationwide impact and one,* in my 
•opirtion, that ought to draw considerable praise from the Commission. 
Instead, it is given only casual mention and our undeniable record 
6Y achievement — both in- quantity and quality— is'dismissed with 
the incredible comment that "Sheer numbers, of investigations 
conducted and suits.'filed or joined, however, do not adequately 
indicate whether resources have been committed to effective civil 
rights .enforcement." ^ „ 
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Convictions of migrant crew leaders for holding persons in 
involuntary servitude, successfully prosecuting New Orleans police 
for participating in a reign* of terror in a black neighborhood, 
convicting U.S. Border Patrol' of fibers who sexually abused alien 
vMOTenr prosecuting Klan and Nazi members for the Greensboro killings^ 
obtaining a confession in a Klan lynching in^Mobile, and dozend of 
other similar examples are just not "sheer numbers^" This is an 
important £vnd vital program that is currently more active than it 
has ever been. I^urge the Commission to report honestly and factu- 
ally on these activities so that the public can know the truth and ^ 
I pledge full co-operation in making the complete facts available. 

Turning to the draft's abbreviated list of ground breaking 
cases — Yonkers and Cicero — I suggest the following examples 
should also be included: 

- the first case in which the government has successfully 
compelled a metropolitan park district to upgrade disparate 
services, personnel and equipment afforded minority 
neighborhoods; ^ 

• • • 

~ the formation of a special unit of lawyers to enforce 
/^Section 2 of the Voting Rights Act and the prosecution 
J of a series of cases under that section? 

- the innovative use of the Hobbs Act to convict persons 
. who tortured illegal aliens; 

- a lawsuit successfully challenging the redistricting of 
the New Mexico legislature for discrimination against 
Indians and Hispanics; 

obtaining a remedial order, requiring that female prisoners 
in Ken-tucky be .offered the sarhe vocational training as 
male prisoners: 

- a challenge to tke pregnancy limitations of sick leave and 
disat>ility insurance' programs operate^d by Buffalo, New York 

V and the State of Rhode Island 'as violative of Title VII as 
amended by -the Pregnancy Discrimination Act of 1978; 

- a successful challenge to Georgia's* congressional plan' 
proving it was unconstitutionally designed to limit black 
electoital power ia one district even though it actually 
increased th^ black percentage; 

- a fair housing action against a West Coast developer for 
using a racial quota system- to limit the number of housing, 
units available to minority applicants; 



- an Injunction against the City of Prior Lake, Minnesota 

"■■ for excluding Indians from voting by declaring reservation 
land was no longer in the city; 

- a- decree enjoining Indiana's exclusion of women from jobs 
at male prison/ ^nd requiring that most jobs be opened to 
women; and , " 

- the first challenge to an institution of higher education 
for discrimination in hiring and promotion on the basis of 
sex. 

While even tHds list is not exhaustive, it would afford a reader of 
the CoranissioStJs report a considerably better idea of the expanding 
frontiers of /the Division's litigation program. 

Prom pages 18 to 25 the draft report makes a wide-ranging 
criticism of several Division policies (failure to argue for an 
effects test for fair housing violations, failure to seek as 
remedies forced busing and race or sex preferential hiring and 
promotion) and also tfrirtricizes positions taken in individual cases 
(Bob Jones, Alien Children , Grove City and Guardians). My basic 
c oncern he re is not so muc h with the authors' conclusions as with 
the almost total lack of objectivity. These cases and policies 
repre'sent complex national legal, social and policy issues. There 
is ample room for discussion, debate and exchange of ideas. The 
commission could perform a far greater public service, by presenting 
a rational explanation of what our positions and policies are and 
where it believes — if it does ~ that we have strayed from the 
national consensus and agenda. Insisting, instead, on one- 
dimensional criticism of such policies, does little toward either 
Illuminating the issues or identifying- splutions. 

• ' 

For example', on September 12, 1983, the date you forwarded 
the draft to me, I addressed the Commission's Annual Conference 
of State Advisory Committee Chairpersons and tried to explain as 
clearly as I could what jour remedial policy In education and 
emplljient discrimination cases is and the national philosophy on 
which-it is based. -The draft does not describe these policies and 
their underlying, theories at all but simply characterizes them as 
(D 22) -reverslingl longstanding federal support for remedies 
needed to eliminate the effects of illegal discrimination. I 
haMf^va it would add the national dialogue on such fiignificarit 
SltU?8 if ?he AdSiht^ation's positions were accurately portrayed 
and to that end, authorize and request you to append the enclosed 
copy of my remarks to whatever report the Commission decides tor 
publish. . 
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The draft's approach also falls short of fair reporting by 
failing to document the results of our policies. For example, in 
the area of employment discr imination, save onj/y for the passing 
mention of the Cicero case, the draft ignores th^ record of 
accomplishment since January, 1981 in bringing and securing relief 
in suits alleging discriminatory employment practices against blacks, 
Hispanics and women* Twenty-four (24) such suits havej been filed 
under Title VII and Executive Order'" 11246 ancj qjther provisions of 
federal law alleging employment discrimination -r a number that 
compares favorably to the twenty-one (21) suits filed by this 
Divisiop in the period from January, L977 through September, 1979. 
During the same period of time, the Division obtained thirty-one 
.{31) decrees in employment discrimination cases — as comp^^d with 
thirty (30) obtained in employment ' discrimination case^ f rom January, 
1977 through September, 1979^ 




Many of these suits were against^ma jor employers, .^nd affect 
the rights of thousands of people — such as those against Xhe 
Fairfax County, Virginia, Jefferson Coiwity, Alabama,. City of Little 
Rock, Arkansas, Nassau and Suffolk Counties* New York, and T^ew York 
City Police Departments? Clayton, Gwinnett Irnd Paisaden^^SchooL 
Districts; and the Virginia Highway Department* * 

V ' ^ y ' • V - 

The back pay and other specific relief for victims^g^^ 
discrimin^atory practices, obtai.ned during this period also dbm'pares 
favorably with relief obtained in earlier periods. The decjrae in 
United States v. Fairfax County obtained in Aprils 1982 after - trial 
and a favorable ruling on liability provided back pay of $2,750,000 
to 685 claimants who had ^leged harm as..a tesult of the employer's 
conduct, with priority job/offers to many of them* that back pay 
award was the largest ever obtained by this Department against a ^ 
public employer. Similar ,relief was obtained in a number of /other 
cases — for example, the Division obtained $1;300,000 in back pay 
for over 130 persons in United Stated v-; Nassau County\ (police 
department), and $808,000 in back pay in decrees covering Jefferson 
County, Birmingham and eleven (11) other municipalities in United 
States V. Jefferson County ; and $900,000 in back pay in United / 
States V. Duquesne Light Co* — a suit filed to enforce E.O. 11246* 
Indeed, $7,704,500 in back pay awards were secured in the decrees 
obtained frojn January, 1981 through September, 1983 — an amount ' 
which far exceeds the $1,951,050 obtained in decrees from January, 
1977 through September, 1979. 



Lastly, the report caHSs into question the Division's rejec- 
tion of race or sex preferences in employment discrimination cases 
with respect to the hiring, ;promotion or layoff of non-victims. 
The legal, constitutional and historical bases for. that policy have 
been explained repeatedly in testimony before congressional cpmmit- 

^ tees and speeches as we^l as in briefs filed in the Supreme Court 

•'^hd other courts. */ 



*/Interestingly, public opinion strongly endorses our concerns wi^th 
r'ace/sex preferential relief. According to a New York Times report 

(Footnoted continued on next page) 3j[ / 
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It is important, to recognize that the polici^ of enhanced . 
•ecruitment, with nondiscrimination in se(j^ctipn for hiring, promor- 
ion and assignment, and specific relief f^ victims of ^iscriminap - 
•ion, -has, proved effective. Because thft decrees obtained ffe^two , 
rears old or less, our experience under the decrees is limited. , . 
wailable Information, however. Indicates that' . the^decrees can and 
lo work to rectify established patterns of discrimination.. In th^ 
-ase against the' Ne'w Hampshire state police, for example , where no 
(0) woman had ever been hired as a trooper prior to the decree, our 
iiost recent information Indicates 18 percent of the hires since 
the decree have been women. In one of our school ^^strict scases^^ 
(Clayton CountyX Georgia), where the employer had been hiring placks 
for onlv 4% of t^teacher vacancies, after the decree, approximately 
itl Sf the%38 tea^rs hired werfe black. Similarly, In one of , our 
count^rwide^uits- (Fairfax bounty) , the. actual levels of ^recrultm^t 
lo^ bUcks and woLn, and. the ?evel of hiring, exceeded preconceived 
availaliiili-ty percentages. 

For your ihformatloh" and possibleN use, I enclose a listiof 
employment discrimination bases filed and consent decrees obtained 
during this Administration. I earnestly request that if . 
Commiision intends to discuss our efforts In this area that l^' tell 
th^ whole story, especially Including the .effectiveness of o^r 
approach to relief without quotas. , | 

With respect to .the draft report's comments. 'J3n the Div|is Ion's 
failure to advance an^-effects" test in litigation under the jFalr - 
Housing Act, the authors again present only one side of the story, 
asserting that .the Division (p. 22) "apparently has chosen to 
restrict fair housing enforcement to cases of intentional discrimi-« 
hlliSn althoSgft TitlS VIII requires no such limit." The suf^orting. 
citations (p. 22, n. ~54) db notfairly present the state ©f (the 
law The fact Is that the Supreme Court has not yet resojved the 
proper standard of dlability under TltleVIII and the various lower 
courts have reached^ a cotjRislng variety- of conflicting results. 
^^n.p... Jose ph Skillken s: Co. y. -dty of Toledo, 528 F-2d 867 
(6th Clr. , vacated , and remanded, 4;iy u.a. i0o8 (1977) , 

558 F.2d 350 (6th Cir. 1977). cert, denj-ed , 435 U.S. 908 (1978) and 
Boy^ V. Lefrak, 509 F.2d 1110 (2nd Clr. 1975) , ce^ ^",,6 
■^-c B96 <1975 ) with Resident A dvisory Board v. Rizzo, 564; F.2d 12b 
^3rd Clr. 1977i and United^tates v. Ltchei l,. 580 F. 2d 7819 (5th 
Clr. 1978). \^ .1 

'(Footnote Continued f rortKpreceding page . . 

Dublished September 25,' 1983 (p. 29),' a poll sponsored by the 
Ant i-Defamat loft League found that fully 73 percent of a cross 
sScJlon of the- public "disapproved of giving members of minorities 
special advantages ^o rectify past discrimination. Even a 52 
Dercent majority of rranc^lte resoondents expressed their opinion 
that hiring shoGld be done on qualifications regardless of race or 
ethnic background. ' 
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MoreoveTf the language and legislative l>istory, in my opinion^ 
seem to suppojct the view that the Act was aimed at purposeful 
discrimination,. The Act proscribes discrimination "in the terras, 
'conditions^ or privileges ofr sale or cental of a dwelling . . . 
because of race . . 42 U.S<.C.^ SJ604(b) (emphases added). During 

legislative deliberations Senator Brooke, one of the sponsors main-- 
tained that the Act would permit a person to "sell his property tp^^ 
anyoh€| he chooses, ^s long as it is by- personal choice and not ^ r ' 
becausfe of motivations oi discrimination .,* li4-^C?>ng. Rec. 2283 
1T968) (emphasis added). Similar references to purposeful dliscrimi-' 
nation appear throughout the .floor debates. 

I, . Finally, it is decidedly the case that use of the intent 
standard does not — and' indeed in our experience has not — preclude 
effective iTitigation under the Act. In Village bf Arlington Heights 
V. Metropolitan Housing Development Cor^ , 429 U.S. 252 (1977),. 
the Supreme Court recognized that intent \in such cases can be 
inferred' frora*all of the attendant circumstances. Our position in » 
court has relied on .thi's circurastantfal approach and concluded that 
the discrimination was in fact purposeful. See, e.g> , Brief of the 
United States, United S^tates v. Ci^y of Birmingham , E.D. Hiph., 
No. 82-1599; In short, unless and 'Qntil the Supreme Court holds 
otherwise, I believe that the correct posture f or "fhe Division in 
fair hdusing litigation is to coh^inue to prove the existence of 
purposeful* discrimination by use of the factors identified by the 
Court in Arlington Heightsv ^ 7 - ^ 

The draft reporfs critical^ treatment of th,e positions 
taken in individual erases is similarly superf icialr^ In Bob Jones 
Un iversity v. United States and Goldsboro Christian Schools v. 
^United States ,"" ^ U.S. " „, 103 Sup. Ct. 2017 (1983), a 

/.review of the precedents and legislative history persuaded me 
that there had never been an express congressiortal grant of 
authority to the Internal Revenue Serv>ice to^ withhold} tax exempt 
status from schools based on an administrative determination of 
admissions policy. Whife the Administration supporjts such a 
legislative grant, it felt that without ie^the Service was exceed- 
ing its authority and it was incumb.ent on the Department to raise 
the issue with the Court. The fact that the Court has now found 
that Congress, by failing to revoke it, had implied such authority 
after it^had been exercised, in no Way suggests that our position 
was maliciously conceived to somehow aid discriminating schools. 
The^^ra'ft's cavalier, one-sentence description of our pdsition as 

V(n. 18) opposing "the well-established Federal policy denying tax 
exferoption to racially discriminatory private schools," is simply - 
incorrect and disingenuous. 



qimiiarlv. with reference to our position in the Alien 

to address'-t-he "pt^cation of the toendment to 
we did deternlhe not to J== , „ , °- t the state of Texas and 
these facts: The real P«"J«?„!?'£"i^||S' the issue and t'here was 

r.efo^-u:£;t ^^^S^^^ : 

tp the proper P°sition. Under those c policy reversal, 

stand mute on an issue cannot fairly oe cai.i.«u 

The abbreviated ;discussion (pp. 19-20) of our position in 
•v,:^ it^t- ^c^-^re "u-raina the Supreme Court ... to 

r:^.:eJ^th;^;the coiu_^^^ 

M«»-^^ Havpn Board of Education .v. /Bell , 456 U.S. ^^^^1^''°^' ' 

law. court ^^^llll'^l'}^^^^^^ athletic, financial or 

blowing to a school "jf ll^f^^^^^SiatTion; ^re, in my opinion, 
, academic — subject to teaerax .„^pn2 and controlling Supreme 
inconsistent with ^J^^^f f J°?ciss?orL by the . 

ToZ^s^lTX^V .eV"^^^^^ understand this complex 

area of the law. / 

ThP draft aoes on tb read volLes into the fact .that the 
. oepa.t„rn5lrc Sefnot to ta.e ^^^'^-^^ 'i^W^'^lt 

that the reflexive condemnation of Itne ararc is. ^ x ^ ^ 

^i^^ n.^TTTn N.m.d%nd unname^r „ndocumented-miHc^^ 
^^^^ U.S: c , 102 Sup. Ct. 2382 Ui<82) . 
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Coordinat ion > . The issues raised by v^the Commission about 
the Division's coordination program can be grouped into three areas: 
(1) staffing, (2) regulations, and (3) program monitoring* 

^ Staffing * The draft refers to a December 1980 "Proposed ^ 
Implementeft Ion Plan" foy Executive. Order 12250 that had a possible^ 
staffing level of^ 57 for^ther Coordination and Review Section. 
Since the Executive Order was signed in November 1980, that 
estimate was made with almost no experience in carrying out the 
Order and should not be considered as an ideal level for the 
Section. Our actual work over the last three^ years with the 
issues and responsibilities of Executive Order 12250 supports the 
current (and requested FY '84-85) strength of 42 work years for 
the program. v ' 

Regulations . The program has made significant progress to 
ensure consistent, coordinated, and effective 9.ivil rights 
regulations from covered Federal agencies. Once-agairi, the dtaft 
report refers to a 1980 plan that estimated the issues of five 
sets of coordination regulations. Our actual experience with" the 
Executive Order has required modifications to this original 
estimate. The reference to the Oneglia Interview that we have 
"no immediate plans" to coordinate agency issuance of civil rights 
regulations^ reflects a misunderstanding of the comments offered 
in that interview.^/ . ^ . 

- 9 * ' * . 

Moreover, the Commission fails' to note the significant 

role the Division plays in reviewing and approving- agency 
regulations, implementing civil rights provisions under the 
Executive Order. We have reviewed, recommended changes in, and 
recently approved 10 Section 504 federally assisted proposed or 
final rules, including those of the Civil Aeronautics Board and 
the Departments of Transportation, Defense, Interior, and Treasury.. 

- • * * 

The Section haa also provided leadership on ^several ri&lated 
regulatory issues.* Comments have beeft provided to agencies to 
, assist in. the development of a number of regulations still in 
the pre-publication stage. The Section worked clQjsely with the 
Equal Employment Opportunity Commission (EEOC) on the joint Title 
VI-VII regulation arid conducted a training session for representa- 
tives from alt^covered Federal agencies. The Section reviewed . 
and approved tlve Department of Education! s Privacy Act regulation ,r 

-^^/inoeeCi aithougn tne commission criticized the Division's proto- 
type regulation for federally conducted programs under Section 
504, it failed to acknowledge th^t tYie prototype is in lieu of a 
departmental coordination regulation. 
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as it applied to its civil rights programs. The Section forwarded 
conunents to EEOC conWning the appMcability °fthe joint Title 
VI-VIl regulation to ehe Job Partnership Training Act. The Section 
reviewed and conmented on the Department of transportation s , 
proposed regulation relating to "^"discrimination on the basis of . 
Kto^<>«r» in Its mass transit programs. The Department of Heaitn • 
a°S hZh Lr"lce? "Baby tjoe^ .regulation was reviewed and consented 

Upon by the Section. 

It is untrue that the Division has "narrowed" or weakened 
the- civil riqhts protections' afforded under Section 504 with respect 

federany condScted programs. The prototype is patterned after 
^he lxi"ing 504 guidelinei for federally Assisted programs, as 
interpreted by the courts. It largely tracks the language of the 
eSislinq guidelines for the coordination of federally assisted 
oJoS^aSI. However, certain deviations are justified by court^ , 
intlrpretations of Section W 3ince publication of these guide- 
lines iri 1978. we have taken this approach because we believe^ 
congress intended the government ! to fulfill the same^Section 504 
oMigations as those imposed pro^grammatically on .recipients of 
-Federal financial assistance. 

After extensive analysis of comments from over 40 agencies 
and inpSt froS^inJIrested public interest. groups and citizens, a . 
modei section 504 regulation for federally conducted P-grams 
sent- to over 90 Federal agencies on April 15, 1983. >hj P^°?° . 
?vSe will serve as a model for each agency to use, -to the extent 
if chooses!5n developing a proposed rule with respect to its own 
programs and activities. Among other things, the prototype - 
?equires that any agency's program, when viewed in its entirety, 
be readily accessible to and usable by handicapped persons. More- 
over! the^regulatioa provides that agencies must take appropriate 
s^eps to ensure effective communications with personnel of other 
4edl?arentitie3, applicants, P^^^ticipants, and members o^ 
Dublic; including the provision of auxiliary aids for hearing 

LStrSr Srn§l^i|!'^'?li2^^?ltl??^2neru?^i?oS^a?srS? fdl-airncles 
f"m uslng^dlscrimlnator? criteria in the select on of procure- 

hcllTXl-r. ^e?I^SlIie'$SruSrc'a?ron"??i^S^rrl«?red 
anrslaht-lmpai«d persons Involved in hearings conducted by the 
J^»oci> we believe that, in the next several months, the govern- 

bik ifcJ^ri'itisfs ^^^nJii:^^^'^^- ■ 

St has prodded rfeeded guidance to the Federal agencies to insure 
an expedUed promulgation by each of them of 504 regulations similar 
to the pr/5totype. 
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Likewisef comments from 33 agencies and input from over 
3,000 citizens and./CDngressional letters were analyzed to deter- 
mine whether to issue revised coordination guidelines for Section 
504 federally assisted programs,, The Attorney General had already 
adopted the 1978 Section 504 guidelines issued by T:he Depdrtpient 
pf Hearlthf Education and Welfare. Our evaluation of the 1978 
guidelines wa^ prompted largely by a desire to clarify them in 
light of interpretations by both agencies and courts and in light 
of problems not anticipated when the guidelines were first 
developed. Many persons in the handicapped community, however, 
expressed serious reservations about proceeding with the revisipn 
process. These reservatiorts led us to reconsider publication of 
a notice of proposed* rulemaking. In March of this year* it was 
decided not to issue, a rexised regulation. Instead, where clarifi- 
cation or ^correction of 'the existing guidelines is needed or is 
recommended, the courts will continue to be the major avenue for 
change and further refinement. , 

The existing 504 guideline continues to be used by Federal 
agencies ^s they dra^t or ilriterpret their ^wn regulations applying 
to programs or activities that they fund. Those regulations, of 
course, must be interpreted in accordance with the guidance 
provided by court opinions. Thus, there is. no difference in 

the standards an agency is expected to apply with respect to its 
federally conducted and federally assisted activities. 

We have also reviewed, recommended changes in, and recently 
approved* 26 final or proposed regulations implementing Section ' 
504^ with respect to^ federally assisted programs* and other civil' - 
rights statutes. 

^ Program Monitoring . The Section has established an ongoing 
network to communicate policies, provide technical assistance, and 
monitor the activ^ities of covered Federal agencies. This network 
makes possible tHe continuing reviev of agency civil rights pro- 
gram operations to identify technical assistance needs and assess 
compliance with existtng Department of Just ice standards and 
policTes. Beginning in 1982, expanded on-site presence in the 
agencies was stressed. 
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*/The failure to do so will likely result in the 
Tnvalidation of a specific agency enforcement action' or of the 
regulation itsejf. See American Public Transit Association v. 
Lewis , 655 F.2d 1272 ( 1981) (D.C. Cir. ) • Such a result, and the 
uncertainty which would follow, ill serve the cause of effective 
civil rights enforcement. . ^ 
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' - The report fails to mention- the guidance provided; by the 
Section in- developing civil rights implementation plans with 23 
agenciel that are responsible for civil rights enforcement 
activities. For the first time agencies have provided the Depart 
ment with long-range goals and priorities for civil jiQ^ts enforce- 
ment and specified the concrete steps necessary for their achieve 
ment^. 'The intensive negotiation process gave, the Section Jhe 
opportunity to identify problem areas and inconsistencies in agency 
enforcement. programs and to pinpoint areas "Vher? technical assist- 
ance may be desirable to improve the quality n^So^T-" 
ties. The. Section" is now monitoring/ implementation of the nego-ti 
ated implementat'iort plans. These plans wiLl Promote more -efficient 
df civil rights resources and more effectTive civil rights 



use 
programs. 



In. addition, the Section has already reviewed three maqor 
aqencies' civil rights training programs in an effort to identity 
svstemic problems in the area. of training. As a -follow-up, the 
section plans to contact the remaining agencies within the next 
several months to continue out review of agencies' civil. rights 
training programs. 

While 0MB Circular A-11-53 agency budget plans are useful 
to the Section in monitoring agency activities, we cannot comment 
on the internal policies of 0MB concerning its need for informa- 
?ion from our Section. The Commission notes that the Section has 
developed a model agency delegation agreement to improve both civil 
rights enforcement and the targeting of resources. The Section 
will continue its efforts to suggest activities appropriate for 
delegation. • ' , 

Conclusion . . , ' 

I have taken the time tfe explain the policies of the - 
Division and the manner in which we are carrying them out in some 
detail because I believe the Commission's judgment ought to be 
well informed as to what we are doing and why we are doing it. 
?he Comission on Civil. Rights has been called the keeper of the 
nation's conscience that provides independent apolitical advice 
•Sn c?Jil riahts issues to Congress and. the President. In my view 
pSblication'of a report such as the draft rev ewed here would . 
•detract from this laudable goal and could seriously impair any 
claim' of objectivity and independence. • • • 

The civil rights laws enforced by this Division are extremely 
important measures and it is vital that enforcement policies and. ^ 

■,i?actices advartie the congressional purpose. Unfortunately, the 
application of such laws "create complex social, political and 

• practical problems. In speeches and other communications I have 
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attemptec} to l^e as straightforward and candid as I can in explain-* 
Ing what policies and. priorities we choose and the tinderlyinig 
reasons* I welcome advice, counsel and even criticism from any 
quarter, particularly from the Commission, However', I do not 
believe that the approach, of this draft is helpful to the effort* 
Repetitious condemnation of our policies and actions with no . 
attempt to explain or understand either the positions taken or 
the problems addressed, and failing to even mention our successful 
programs seem^ more calculated to distort than to honestly evaluate 
the Division's effectiveness* 

As always, we stand ready to provide any additional infor-* 
mation the Commission may request* ^ ' ' 




Assistant Attorney General 
Civil Rights Division 
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TO: 



NO\l 2-. 1983 

OFCRE 

Revised HHS/OCR Chapter of Enforcement Report 



Linda Chavez 
Staff Director 



"l am attaching a copy bf the draft enforcement* chapter on the Office for 
Civil Rights at the Department of Health and Human Services, revised to 
take account of the /agency's comments. , Also attached is' a copy of those 
comments* / ^ 

The OCR Director provided some factual corrections, more recent dat*, and, 
: new information tKat we incorporated in the draft. There were numerous 
instances, however » in which the . comments were confusing or 
self-contradictory and new information was inconsistent with ^^at _ 
previously provided. Staff made follojmp telephone calls to OCR staff to 
iTAfy or cLrify:these points." To the extent OCR staff provided cleaV 

explanations, modifications' were made both /^^V Lfthiriou w'^XlJi 
.cases where OCR did not respond to' our requests for data that would allow 
us to correct inconsistencies, we so noted. .. 

In general. OCR's- major objection was that it believed the failed 
to present a more positive view of "new initiatives" it h*» 
" Among these initiatives. OCR focused its-comments primarily on P'oje^t- 
r^views (described' as having a more limited . scope than compliance reviews 
but covering more recipients and emphasizing voluntary compliance^. 
Wherever possible, information supporting its claims regarding these 
inUiatives was include'd. Nevertheless, based on our , previous experience 
in evaluating civil rights enforcement mechanisms, we continue £o note 
their limitations and express reservations about making firm 
determinations at this time regarding their effectiveness. 

OCR also noted that Commission staff had failed to 'include in the draft 
information previously provided by OCR staff, for example, on its 
activities coordinating enforcement of the Age Discrimination. Act. While 
it is true some information had been acquired previously. OCR staff 
initially requested that it not be attributed to them. Thus, having no 
Bource^for the information, it was omitted. Some of the information 
contained in the comment letter or clarified through foUowup phone call, 
now has be'e.n included. 
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Finally, OCR made a number of conunents that were minimally relevant to 
the ppinta discussed in the ,dra£t» l>ut all vere addressed in some way. 




AasistaffaLs^aff Director 
for Federal Evaluation 



Attachments 
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^,t»'AK I mtN i of HltALfH ei^HUM AN SERVICES ( l x Office o» the Secremv 



Washirfllon. D C. 2020' 

OCT 7 1983. 

Ms. Linda Chavez , . 

Staff Director , , .... 

U.S. Commission on Civil Rights , 
Washington, D.C. 20K25 

Dear Ms. Chavez: ^ 

This will respond to your letter dated September 23, 1^83 which 
IPansmitted a'draft chapter of the report of y^^^-^^^^^^^I.^Ji,, 
OCR's civil rights enforcement performance. We have carefully 
?eJiewed your draft report. and .have some very serious concerns 
with the- interpretations you have applied to our new and ongoin 
civil rights cSmplii ce initiatives. These concerns are ^ 
sibsta^tfve in nature and should be appropriately considered^ 
prior to preparation of your final version to ensure the 
integrity of; ycur rs'port. . 

m order to ensure clarity, I/viill present my comments 
sequentially by page and footnote. 

Page 2 - „ 

We disagree with your interpretive statement concerning 
insufficiencrof staff. OCR has developed new, more efficient 
i^defflcU^e,, methods for acliieving its goals ?f ^IJ'-i^^^ing^ 
discrimination and ensuring equal opportunity while increasing 
?jrprSdCctivity of staff.' Additionally, OCR has continued to. 
be able to sei priorities on activities that focus on identifi 
Stscriminatory practices. The remarks in this section^ and 
?hroughou?\he -report fail to look at the extent to which the 
nresent OCR initiatives result'^ini changes in recipient 's 
SJlclices and hoi the rate' of change based bn new initiatives, 
(sSch afproject reviews) exceeds previous year performance 
under traditional enforcement mechanisms. 

■ Footnote 3 on page 2 should cUj TitX« Vl and^XVI of the PuM 
H>alth Service Act as amended, U2 U.S.C. S0«u-jvo;, u.ij. 
291 et 11^ , as the authority which tu. 

. asslllel^acilities to provide services to all members of the 

community • 
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Page 2 fs. Chavez 

Page- 3 " , 

Technically, your statement regarding the budget request is 
correct. Although the initial Carter^Administrat ion request 
fpr FY 1981 was $21 ,931 ,000 , you have overlooked the March 
1980 revision (-$1,850,000 to that request. This revision was 
the subject of a spedific question raised by Commission staff 
and answered by OCR budget staff on September 15 (with a follpw- 
up memo on September .?0> . 'In comparing budget requests and 
appropriate, funds it would be more accurate if the Commission 
began with the FY 19S1 requ^t actually considered by the 
Congress. The consio^re* rfquest of $20,081,000 was only 2.2 
percent higher -n^the FY 1980 funding level. 

Further, the "buot^et Totals" paragraph would be more clear and 
more correct if it were noted that the funding levels cited 
include appropriated funds only and do not include Social ■ 
Security Trust Funds^ transf ered t6 OCR to support civil rights 
activities. We have specified additional corrections on this 
matter in our comments regarding page 5 of your report. 

It should be noted also, that the FY 1981 revised request of 
$20,081,000 included a request for 100 additional positions 
which was rejected by the Cont^ress. 

-Xt appears that .the sentence "Curing the last year, these 
efforts^furth'er have^een limited by agency enforcement 
policies" refers to the reduction in attorney slots. "(See oages 
3 iJnd 9 which reads: "This altered staffing pattern in.dicates 
OCR intends to lake fewer enforcement actions,../.,"). This is 
en erroneous conclusion. Our objective in realigning staff 
was to emphasize the preventive civil rights , aspects of* our 
compliance responsibilities. The objectivie then is "compliance" 
first which is in consonance with the legislative history 
surrounding Title VI. If our compliance objective fails, we 
will not hesitate to proceed with enforcement action (legal or 
administrative) as is required by lau^ We have adequate legal 
staff to accomplish this as may be required. 

Paae° ^ 

Footnote 11 is based on suppositions that fail to consider 
that requests Subsequent to FY 1981 have accounted for 
inflation, salary increases, and changes in workload that have 
all changed the funding required to support needed positions. 
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Page 3 - Ks. Chavez ' 

[he ouJren"levti: This reflects, an overenphaV is on dollars 
r:a :r ^B^ra^^sr-seJ^r^e^larLr^^iira iefof inJrHse. 

k" er.."ar-i?j,ur. ror:rsi«n5/Ji;irn ;j;por.^ . 

S.ore civil rights activities than we carrxed out in-the prior 



year 
Page 5 



The table on budget totals and constant dollar comparxsons 
ISntainse?ioV errors. The FY 1980 and FY ^981 approprxation 
??Ruros do hot include trust fund transfers ^"^1,"^^ 
first footnSti. The table should use appropriated funds only, -j 
oJ' it should consistently use total budget authority figures. (^^^ 
If the first footnote is maintained as at present, the table 



Npr 

if 

should read us follows: 



V loBO 22,004 22.00H 

9a 19 ,770 18 ,005 

982 19.7,16 1|.,765 

1983 21 ,513 1^J90 

1984 (Request) 21 ,713 lfc,871 

> 

Jlaled'a part in keeping the staffing levels below 
authorizations. 

Page 7 

The- table on this page n,isinterprets ^ata provided to the _ 



330 



Page 4 - Ms. Chavez 



1980 ^ 527 
- 1981 . ' «96 

1982 «77 ' 

1983 409 c/(As of 12/30/82) 

1984 (Request) . ^ 

The FY ^80 figure^ of 502 cited by the Commission was the number 
on board at the end of calendar 1979. 

Page 8 1 Foatnotes 17 and 18 

The budgets submitted to Congress clearly indicate both an 
authorized position level and a compensable workyear level. The 
FY 1984 request was C^or 15 fewer positions and six fewer FTE 
than in FY 1983. It^'is misl§!;;&ding to say that "OCR agreed to 
lose an additional six full-time equivalent positions." .This 
implies that OCR would be reduced 15 positions plus another 6 
positions. This is not "the case. The numbers for OCR personnel 
in the FY 1983 and FY 1983 and FY 1984 budgets are as follows: 

Year Positions FTE 

FY~T9lJ3 524 TtB 

FY 1984 509 469 

Difference ^ -15 ' -6 

Footnote IS has misused a staffing figure provided to the 
Commission. We do not expect to have 469 staff in FY 1984. We 
do expect to use ^G9 compensable workyears. In the course^ of 
using 469 workyears it is possible that the number of full-time 
ptrman2nt staff on-board at any particular point in the year 
could exceed 469. 

Pages 8 arid 9 

OCR believes that the proposed level of legal staffing will 
adequately serve OCR's legal assistance needs. It is incorrect 
to assume that the reduction means that OCR will necessarily 
take fewer enforcement actions. Staff available far litigation 
will not be diminished. However, as indicated in the Director's 
testimony before the House Appropriations Subcooihfiittee, we 
expect that -preventive civil rights initiatives /coupled with 
managerrj^t efficiencies in case processing wilr decrease the 
level ofSttorney involvement in individual caises (Hearing pp. 
1229-I23O). That testimony clearly stated that the position 
reduction does' not mean that the Department will refrain from 
taking enforcement action whenever such action is necessary (p. 
1232)e ^ 
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P8Re' 9. Footnote |21 y , / r 

This footnote leives the impreision that the Adams tlJieframes 
IpplieS tS heal^ and human'servic.s complaints.i The timeframes 
applied and a^ply only to education compl^aints. 



/ , 

Pat^e 10, Fcoftonte 23 



OCR cannot^xplain the/discrepancy between GAO Jfieures and OCR 

figures a^s we do not^know the '^^^J/gS^'^ CCB 

records show 1776 complaints receivea 10/1/79 to 9/30/80. ock 
closed 1581 complaint cases during the same period. 

, Page 1 1 , 'Footnote 26, 

tvp footnote does riot indicate that the Commis.'sion asked for 
Ja:tia?""°end.o?!year data one month ^cf^ th. end of the year - 
or^ wr>oQQihii litv Th^last senteiice impries tnat aci^uax 
receT?? aJS ciasi^e dafa through the end of Au.gust were not 
available -Lch figures were available ^f^^J.^^r^e coSldn't 
provided if the Commi-^ion had asked for them, ^^^'i^ ^ 
provide on August r?0 Tss an, actual counf as of September 30, 
»?hus the proVcte<i figures were the best we could do. As of a 
report rSn'on September 9. the actuaL fiRuresj were 1,033 
complaints received and 1 ,057 complaints closed. ^ 

Footnote 27 / ' ■■ ' . , 

The footnote should be revised to clearly ^".^e that the PEER 

iXst!;;iO!S;J°iaLr?ra^J«;-at%"f thls'U unequivocal Tact- 
in all cases. / 

Page 13 ; 

CCR h^as been starting fewer new reviews because of our efforts 

J irsM^^fir\Q reviews is easy if one is seeKing uuxy ^ 
^drsjla/pni ^^r r t: C0..1 tins^ev^ 

i"a'?r3^'al;ilarie"d:? ' idicatL^tSat''^, ■■"fr^'"'th''r"ou°r'°"'' 
'in-VY 83 Is <sr September 9. That figure is higher than our 
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projection of 180 closures and r^pr^sf*nt^ n 65' pfirri^nl- 
inprease over FY 1932 levels. 



Footnote 3^ 



OCR did not provide date on the actual number of reviews started 
because, as in the case of footnote 26, we were asked for end- 
of-year actuals one month before the end of the' fiscal year. tf\ 
fact', OCR had begun 126 'reviews as of September 9 , 19831. This 
is 16 nbre reviews than had been projscted and consequently 
requires recalculation of the percentages in this footnote. 
Work continue.d on 222 reviews opened in prior years. Your 
report implies that OCR was uncooperative and had willfully 
withheld data. If the actual year-to-date data was desired 
tha^t request was not communicated to OCR staff. 

Paragraph 2 states, "Although complaints declined again in FY 
83i an expedited resolution procedures were adopted, OCR 
expected *to begin fewer compliance reviews than in any year 
since health and human services became i.ts primary focus." 

In response to this statement , our FY 8M' budget, presentation 
showed^ that OCR targeted 1*16 new compliance reviews for FY 83. 
In addition OCR targeted 300 Project Reviews which are a type of 
compliance review. - . 

Pages T 16 r . ^ 

•The focus of project reviews is too narrowly described. For 
example, Hill-Burton reports" will be another source for 
targeting project reviews. Hill-Burton reviews will address 
substantive access issues (see footnote 37) t thereby addressing 
potentially serious discrimination problems. 

It is incorrect to state that project reviews do not result in 
formal findings of noncompliance. Footnote ^0 cites page 1232 
in the hearings as the source of this statement. There is no 
pro ject ' review information on that page. Furthermore^ on page 
1233. the Director responded to Mr. Roybal*s questions concerning 
"less than full review" by stating that: "In the event that a 
proj^ect review fails to obtain voluntary compliance, formal 
findings iand negotiations will be required. .. .enforcement action 
<2may result if co.upliance actions are not met." 
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Pa£e 7 -*Ks. Chavez^ 

Footnote m is suppisition and was written witji^out the benefit 
of evidence. Give^n' that changes have been made in over 90 
"percent- of the project reviews closed to date, it is hardly 
possible that project reviews will have limited effectiveness. 
Any type of review may have deterrent effective as well as a 
"ripple effect". 'Project reviews hate resulted in requests from 
other institutions/facilities for assistance in achieving 
compliance?. 

Project reviews are compliance reviews with a limited ^scope that 
may or may not require an on-site investigation. Project 
reviews zre designed to prome&e voluntary compliance by , . 

_^recipients through a non-advers^ial OCR approach. When 
deficiencies are found the recipient is informed of the 
deficiencies and the act ion ■ necessary to correct the problem. 
As of 9/15/83, 21i« of 23*1 project reviews closec| resulted in 

^ corrective action by the recipient. 

V . V- ■ ■ 

If attempts to secure voluntary corrective action in a project 
review case fail, the recipient is scheduled for a full 
compliance review. Therefore, while it is true that the 
project review process itself does not provi ; a "basis for 
enforcement", the process does not preclude enforcement if 
enforcement action is warranted. ^ . 

OCR's assessment is that hospitals have received the concept 
x)C project reviews very favorably. Their experience in 
deckling with O.CR under the reviews has been very positive. 
This has been communicated throughout the hospital community. 
• Vhilr. ,this may not be deterrence , it provides an atmosphere for 
the achievement of change with a minimum investment of resources 
in a non-adversarial context. OCR believes that this does 
promote voluntary compliance. 

At "worst, any conclusio^, regarding the effectiveness of project 
reviews should be pending. However, thejreport seems anxious to 
dismiss this promising method as merely l«,lncreased" activity 
that takes the place of truly "effective"' activity ^.g., full- 
scale compliance reviews). -The report fails to explain that the 
breadth of coverage afforded by project reviews has significant 
implications.for beneficiaries and for Identification of those 
■problems that can only be addressed through a full-scale 
compliance review. 
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Page 8 - Ks, Chavez V . 

The report sfcates that pro ject* reviews vs . compliance reviews is 
a "doubtful trade off between j increased and effective activity, " 
However,. OCR strongly bclievep that a success rate for change in 
2T< out of 23^ cases is very effective activity. 

Pape 18 . / ^ 

We question the rather "sweeping" conclusion that OCR has not 
"developed a coherentcrprogratn" to address our civil rights . 
responsibilities un^er block grants. In fact, we have 
communicated with Governor's offices to establish liaison 
contacts, and regional staff have held follow-up meetings with 
gubernatorial staff to establish procedures by which we (OCR) 
will implement the 60-day referral provision under the block 
grant legislation. 

Further, Regional staff hav€t been formally trained on the ,- 
unique aspects of block grant civil rights compliance; written 
procedures have been incorporated into the Investigative 
Procedures Manual; and Voluntary Compliance and Outreach 
staff have been instructed on various methodologies for 
providing technical .assistance to States and informing 
beneficiar^|^^ of their rights under block grants. ^. 

In addition to our voluntary jcompliance and outreach initiative 
related to block grants , you are aware that we have actively 
participated in block grants hearings (throughout several / 
regions) of Ad-visory Committees to the Commission in order to / 
accurately coS^y to the public ,at large, the framework under/ 
which OCR^ is operating to ensure civil rights compliance is / 
obtained in the block grant programs. / 

Regarding footnote 50, it shou-ld be noted that the corn^bt title 
for Karcella Haynes is Chief, Special Projects Branch/Within 
the Division of Policy and Special Projects. Additionally, 
OCR developed block grant nondiscrimination draft regulations 
and in February 1983 submitted th6in for clearance/ to the 
Department of Justice and the EEOC as is requireTd by Executive 
Order. Absent approved regulations, OCR has utilized statutory 
language to begin implementation of block grant Compliance 
activities. The statutory language adopts by reference the 
existing civil rights laws - ('Title VI, Section 50^ the Age 
Discrimination Act, and Title IX^ which, therefore provides us 
standards on which to proceed with investigations and reviews 
that fail within these categories. 
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With respect to footnote 53, OCR/s posture relative to conduct- 
ing block grant reviews waS modified in- instructions on the 
Annual Operating Plan to allow each region to under take a 
review of one block grant program at the State Agency level. 
Details concerning the reviews are being finalize^. OCR staff 
could hcive provided this updated information to the ComroissionJ\ 
however, an Appropriate inquiry was not made. 

• "> 

Pace 19 

The statement that "ciVi l" rights enforcement in block grants has 
been hindered by inadequate resources" presupposes a greater 
involvement by States than OCR has proposed or determined is 
lec.ally permissible under civil rights law. Compliance related 
activities may be delegated to States as is found to be both 
feasible and viable but delegation of enforcement has never been 
a basis of discussion. OCR will continue to actively enforce 
cases of noncompliance recipients whether under block grant or 
non-block grant funds. The lack of formally completing the 
planned pilot project has in no way diminished OCRs capacity to 
-^ensure civil rights compliance under the block grant program. 

Pages 19 *• 23 

The report seems to convey an inaccurate assumption that the 
only index of effective tjehnical .assistance is the amount of ^. 
money supporting contract activity. T! • Commission has failed 
to ask for data on the nurber of contacts (increasing), 

. seminars/meetihgs, in-hous ; development of materials and 
dissemination of thousands of documents to beneficiaries. The 
Commission also did not ssk for data pm Ihe^impact of outreach 
activities and the substa ve changes resulting from these . 
activities. Wc- h ove d^tr sufficient to dispel this assumption 

'and will be happy to orr de it to you in the interest of . 
accuracy. 

Footnote 60 states ... "resources for . technical assistance have 
been severely limited." 
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Page 1© - Ms. Chavez ^ 

'* " ■ . • 

To the contrary, the transfer of positions to the Voluntary 
Compliance and Outreach (VCO) activity is a substantial increase 
in resources for technical assistance* Outreach is another term 
for te'chnial assistance and technical assistance is an integral 
part 'of voluntary compliance. In addition, it is the policy of 
OCR that evey investigator in the field has a responsibility to 
provide technical assistance at every opportunity* 

• ... 
Pape 20/ Footnote 61 

As you were advis^^d-^^CR did not fund n^w technical assistance* 
contracts .after FY 199^1 • The first fu 11 paragraph on the page 
is incorrect. It whou^ld read: \"Beginning in FY 1982, OOR has 
not funded new technical^ assista)ice qontracts." 

Page 20, Footnote 62 

' • ' - ^' ■ 

It is unclear how the 88 percent figure was derived. Qur budget 

staff was as^ed for a listing bf FY 1981 contracts. From our 

review of available information on FY 1981 technical assistance 

contracts, it appears as if no more than 22 percent of the funds 

supported contracts related to Section 5P^ assistance. 

Pag e 21, Footnote 65 ' 

The citation concerning publication of block grant regulations 
should be corrected to read: "pp. 1232, 1236." Additionally, 
there is an inference in the footnote that, because the Director, 
^mentioned plans to provide training on block grants (p. 1236) 
but did not mention training on age discrimination regulations, 
0,CR will not provide such training or inform the public of age- 
related requirements . The statement on page 1236 in the 
hearings record was in response to a question that concerned 
block grants only* On page '1233 1 the Director clearly stated 
that OCK*s goals for outreach include involving beneficiaries in 
efforts to promote voluntary compliance and , making assistance 
avoilable \o al 1 types of recipients on all of the Department's 
civil rights jurisdictions. These goals would include 
r.ssiscance related to the Age Discrimination' Act regulations. 



337 



ERIC 



Page 1 1 - Ks. Chavez 



PaKe 22, text to Footnote 65, 

The staffina increase to which the Commission refers is for the 
JSrpose of conducting project Veviews. "hftt^e report doe not 
acknowledge is that these revi^s have a, distinct technical 
^ssUtanJ component. This targeted assistance ^ave 
immediate positive impact for pr^a"' beneficiaries or potential 
beneficiaries. \ 

Footnote 6^ states that "each rep ohal unit was directed to 
complete at least 24 project reviewsX in FY 83^'. This is 
incorrect. OCR projected the initiaiion °f 350 project 
reviews in FY 33 and completion of 300 by the end of FY 83- 
For FY 84, each region was instructed to do at least «JM 
project' reviews in the following areas: 

^ ' . 

10 Section 504 v 
TO Hill-Burton , - 

4 Title VI 

4e text regarding footnote 70 states that the.VCO increased- 
Itaff is "responsible for conducting project reviews". IP 
?act. the investigative staff is responsible for °o"ducting 
oroiect reviews.' When the investigator receives an i-ndication 
?hat ?he Vecipient may be willing to voluntarily^ take cor^^^^^^ 
acton the case is then turned over to the VCO staff for , 
negotiation of a corrective action. It is incorrect to state • 
that VeO is responsible for conducting project reviews. 

Page 23, Footnote 71 • . 

Should read: "they involve offers of technical assistant:e . " 

Pape 23. Footnote 72 

Current plans are for each region to carry out a rninitnum of four 
Titltvi-focused project reviews. It is incorrect to fay that 
tJerl woulSSe a maximum of 40 occasions for Title VI technical 
assistance in the' project review context. 

Page 23. Footnote 75 

The cita.xon from the A- 11-53 -Report is correct . The refe^-^nje 
io "scarce resources" is unsupported. Jhe Commission was told 
that four professionals devote some portion of their time , 
tb the Age Discrimination Act (ADA) coordination. function. 
ASditfonfuy! ?his does not include time ^pent by outreach, staff . 
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•OCR has provided staff as needed through task force efforts to 
meet the publication and re-yieW requirements under ADA, as well 
;as on-going support from the Office of the Associate General 
^Counsel for Enforcement, the Office of the Geneal Counsel and 
the Office of Management and.Policy. In addition regional and 
headquarter 's staff investigate cases as" they arise and 
technical assistance is provided as requested from recipients an 
benef iciarie^s and through special projects such as through 
development of outreach models with State Units on Aging. (See 
Annual Report for FY 1962, p.^.) . ^ 

Page 25,- Footnjote 80 . 

This sentence should read "delayed final approval of other 
agencies'...", not '^suspended re^/iews". All regulations were 
reviewed. 

Footnote 82 . • ' 

The statements here appear to evaluate HI'S activities in the 
. area of Age discrimination using as a b-asis correspondence 
between. the Commission and the Department of Justice. This 
is most inappropriate as OCR has not ^been privy to the 
correspondence. If this sentence is to remain a relevant 
portion of the report, OCR should, have the opportunity to 
review and comment on the documents. ^ 

Footnote ^3 *' , • 

We are urisure of your specific reference here. However, if 
the report #is relying on information from the FY*82 Annual Age 
Discrimination Act Report, then you should be aware that a later 
status resolves any such instances is referenced. 

Foot note ?M 

OCfl's first priority has been ^to work with agencies. to ensure 
publication cf proposed of final regulations- Further the 
report does not mention HHS/OCB .activities in evaluating the 
mediation process and in developing model plans for outreach 
•with State Units on Aging as activities whfch the Department 
under-took pending resolution of the 0MB "policy differences." 
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Footnote 85 and 86 : _ 

The coordination el f ort referred to, by A-11-53 report seems 
to include only the staff (1 person ) .required for reviewing 
and commenting on the regulations submit^te?! by other agencies. 
The personnel necessary to staff an "enforcemeat coordination" 
effort has not been addressed as such'. Technical assistance 
is not included in the one professional staff- position alloted, 
nor is investigative sta-ff. However, such a aqtivities are 
provided by. OCR on a continuous basis. This footnote should 
indicate final approval of agency regulations will, be delayed 
until resolution; of the suit against HHS by the Action 
Alliance of Senior Citizens et._al. The suit was filed 
in March 1983. 

Page 26 1 Footnote 87 

The report cites- the Director's response to Mr. Stokes' question 
on selection of subjects for compliance reviews. Although the 
response indicated chat existing survey data would be used, the 
Director also indicated . that OCR uses other means for selecting 
review sites. The contention appears to be that without a 
survey OCR will be unable to identify issues in> the age 
discrimination area. Other methods, including contacts with 
community leaders and organizations and review of c§ses can 
,serve to highlight potential compliance problems. 

If you would like to me.et ,to discuss these items further, please 
contact me. " 
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